City of Kodiak Regular Council Meeting Agenda for August 11, 2016
7:30 p.m., at 710 Mill Bay Road, Assembly Chambers (Room 232)

Call to Order/Roll Call
Invocation/Pledge of Allegiance

Previous Minutes
Approval of Minutes of the July 14, 2016, Regular Council Meeting and July 21, 2016, Special
T Ao PSSR 1

Persons to Be Heard

a.
b.

Presentation of GFOA Award to the Finance Department...........ccoccovvevveieienneniieseennens 12
Public Comments (limited to 3 minutes) (486-3231)

Unfinished Business

a.

Continued First Reading, Ordinance No. 1349, Authorizing a Lease Between the City of
Kodiak and GCI Communication Corporation for Pillar Mountain Communication Lease

Site No. 9, Described as a Portion of Tract B, U.S. Survey 2538-A .......cccoocevviveiniennn. 16
Second Reading and Public Hearing, Ordinance No. 1354, Amending Kodiak City Code
14.04.010; Regarding the Adoption of Building COdES ..........cccererierierinie e 34

Second Reading and Public Hearing, Ordinance No. 1355, Authorizing a Memorandum
of Agreement With the Alaska Marine Highway System Regarding Joint Use of Pier I,
and a Supplemental Agreement No. 1 With the Alaska Marine Highway System for the
Lease of Office Space and a License for Use of Pier I1...........ccccooviiiiiieiic e 44
Second Reading and Public Hearing, Ordinance No. 1356, Authorizing a Lease to Kodiak
Maritime Museum and Art Center of a 2,000+ Square Foot Portion of Alaska Tidelands
Survey No. 49 Located in St. Paul Harbor for the Thelma C Display and Rescinding
OrdinanCe NO. L340 ......coueiieiieiieii ettt e s esbe et e sreesteenee e 112

New Business

a.

First Reading, Ordinance 1358, Authorizing the Expenditure of the $25,000 Appropriated
to Ballot Initiative Expense in the FY2017 Operating Budget to Inform the Public
Regarding the Effects of the Collective Bargaining Ordinance Initiative Proposition and
the Kodiak Island Borough Proposition to Consolidate the Kodiak Island Borough and
the City of Kodiak Into a Single Unit of Government, Including Without Limitation
Information That May Influence the Outcome of the Election on Either Proposition ....134
Resolution No. 2016-27, Authorizing the Issuance of a Permit to Kodiak Football League
for the Use of Public Property to Sell Concessions and Collect Admission Fees for
Kodiak High School and Youth Football Games at Baranof Park .............ccccceveruvennnee. 140
Resolution No. 2016-28, Appropriating $650,000 From the Cargo Terminal Fund to the
Cargo Development Capital Project Fund to Pay Settlement Costs Related to the
Construction of Pier 111 Replacement Project No. 11-07/8024..........ccccoveiiiiinininnnenn 144
Authorization of Lease Assignment and Sublease of a Portion of Pillar Mountain Antenna
Site Lease 3 From Alaska Wireless Network, LLC (AWN) to AWN Tower Company,
LLC and the Purchase of AWN Tower Company, LLC by Vertical Bridge Tower I,

LLC, and the Sublease From AWN Tower Company, LLC to Alaska Wireless Network,



VI.

VII.

VIII.

- X

>

Authorization of Bid Award of the FY2017 Mill Bay Road Pavement Rehabilitation

Staff Reports

a.
b.

Project, Project NO. 17-02/5036..........ccceeueiieieeieiieseeiesiee e eeessee e assesseessaesesseesseeneenns 164
Authorization of Purchase of Used Mini-Excavator for Parks and Recreation and Public
WOTIKS DEPAMMENLS ....evieieeie ettt ente e e neesreeneenneenns 172
Authorization of a Technical Services Agreement With Willard A. Feda to Operate the
MariNg TraVelITt.........oeoiieie e e e e ereesaees 184
Authorization of Bid Award for Harbor and Parks and Recreation Department

VBNICIES. ...ttt bbbt 194
Authorization of Bid Award of Final Parking Lot Pavement for Pier 111 Replacement,
Project NO. 11-07/8024 ..........ocouiiieeieeie ettt 208
Authorization of AmBbulance PUICNASE .........ccuoiiiiiiiiiiieee s 212
Authorization of Purchase of SKate RaMPS ........cccveveiiieiiiiieiiesecic e 218
Authorization of Bid Award for Bobcat Utility Work Machine for the Parks and
Recreation DEPArtMENT ..........c.coiiieiieie et se e see e re e e sreeteareesneeaeeneenns 226
Authorization to Terminate the Building Inspection Program MOA ..........ccccoooveiiienne. 236
Authorization of Payment of Final Closeout Costs Related to the Primary Construction
Contract for Pier 111 Replacement Project NO. 11-07/8024 ..........ccocoveveiieiieiiinieieen 246
City Manager

City Clerk

Mayor’s Comments

Council Comments

Audience Comments (limited to 3 minutes) (486-3231)

Adjournment
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MINUTES OF THE REGULAR COUNCIL MEETING

OF THE CITY OF KODIAK
D RAFT HELD THURSDAY, JULY 14, 2016

IN THE BOROUGH ASSEMBLY CHAMBERS

MEETING CALLED TO ORDER/INVOCATION/PLEDGE OF ALLEGIANCE

Mayor Pat Branson called the meeting to order at 7:35 p.m. Councilmembers Laura B. Arboleda,
Gabriel T. Saravia, Richard H. Walker, and John B. Whiddon were present and constituted a
quorum. Councilmembers Charles E. Davidson and Randall C. Bishop were absent. City
Manager Aimee Kniaziowski, City Clerk Debra L. Marlar, and Deputy Clerk Michelle
Shuravloff-Nelson were also present. Councilmember Davidson arrived at 7:36 p.m.

Salvation Army Major Dave Davis gave the invocation and the Pledge of Allegiance was recited.
PREVIOUS MINUTES

Councilmember Whiddon MOVED to approve the minutes of the June 21, 2016, special meeting
and June 23, 2016, regular meeting as presented.

The roll call vote was Councilmembers Arboleda, Saravia, Walker, and Whiddon in favor.
Councilmembers Bishop and Davidson were absent. The motion passed.

PERSONS TO BE HEARD
a. Public Comments

Chris Lynch stated she would like to provide an explanation for the Kodiak Maritime Museum’s
nonprofit application as requested by the City Council during the work session on July 12, 2016.
She said the $5,000 costs were classified as administrative because they were not going to be
used for capital projects. She informed the Council that the breakdown for the requested $5,000
from KMM would be for the harbor lights festival in the amount of $1,000; oral history program
in the amount of $2,500; and harbor walking tour in the amount of $1,500. She said the other
$10,000 was to finish the Thelma C project. She noted additional funding was sought for the
Thelma C. project from the Murdock Trust, Rasmuson Foundation, and two Alaska Legislative
grants.

Councilmember Davidson arrived.
UNFINISHED BUSINESS

None

NEW BUSINESS

a. First Reading, Ordinance No. 1354, Amending Kodiak City Code 14.04.010; Regarding
the Adoption of Building Codes
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Mayor Branson read Ordinance No. 1354 by title. The State of Alaska adopted new construction
codes. As a deferred jurisdiction the City is required to adopt codes that meet or exceed the
state’s adopted codes. The Joint Building Code Review Committee met numerous times to
discuss, review, and amend the proposed codes. The Joint Building Code Review Committee and
staff recommend Council adopt the new codes.

Councilmember Arboleda MOVED to pass Ordinance No. 1354 in the first reading and advance
to second reading and public hearing at the next regular or special Council meeting.

The roll call vote was Councilmembers Arboleda, Davidson, Saravia, Walker, and Whiddon in
favor. Councilmember Bishop was absent. The motion passed.

b. First Reading, Ordinance No. 1355, Authorizing a Memorandum of Agreement With
the Alaska Marine Highway System Regarding Joint Use of Pier I, and a Supplemental
Agreement No. 1 With the Alaska Marine Highway System for the Lease of Office
Space and a License for Use of Pier Il

Mayor Branson read Ordinance No. 1355 by title. The City of Kodiak entered into an agreement
with the State of Alaska, Alaska Marine Highway System (AMHS), authorizing the state to
replace Kodiak’s existing Pier 1. The replacement project is scheduled for completion in July
2016, at which time Pier I will be ready for use again by AMHS vessels. Memorandum of
Agreement (MOA) No. 25175004 and Supplemental Agreement No.1, No. 2517S005, spell out
the terms for AMHS’s use of Pier I and Il for the next five years. The adoption of this ordinance
will allow for continued ferry service at Kodiak terminals.

Councilmember Walker MOVED to pass Ordinance No. 1355 in the first reading and advance to
second reading and public hearing at the next regular or special Council meeting.

The roll call vote was Councilmembers Arboleda, Davidson, Saravia, Walker, and Whiddon in
favor. Councilmember Bishop was absent. The motion passed.

c. First Reading, Ordinance No. 1356, Authorizing a Lease to Kodiak Maritime Museum
and Art Center of a 2,000+ Square Foot Portion of Alaska Tidelands Survey No. 49
Located in St. Paul Harbor for the Thelma C Display and Rescinding Ordinance No.
1340

Mayor Branson read Ordinance No. 1356 by title. The Kodiak Maritime Museum (KMM)
developed the idea of restoring and displaying an historic 36 fishing vessel, the Thelma C, in the
harbor area downtown. KMM representatives came to several City Council meetings since 2013
with their idea, which Council and harbor users supported. The KMM was given formal approval
of the original lease site on the harbor spit and recently requested the location be adjusted to
make the installation more affordable.

Councilmember Davidson MOVED to pass Ordinance No. 1356 in the first reading and advance
to the second reading and public hearing at the next regular or special Council meeting.

The roll call vote was Councilmembers Arboleda, Davidson, Saravia, Walker, and Whiddon in
favor. Councilmember Bishop was absent. The motion passed.
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d. Resolution No. 2016-23, Authorizing Payment of Fiscal Year 2017 Nonprofit
Organization Grants

Mayor Branson read Resolution No. 2016-23 by title. Each year the City Council authorizes
grant payments to local nonprofit organizations. The types and levels of funding are based on the
City Council’s nonprofit funding policy guidelines adopted by Resolution No. 2015-16. The
policy resolution stipulates the total amount available for nonprofit grants in a given fiscal year,
which equals the maximum of one percent of budgeted general fund revenues, exclusive of any
fund balance appropriations. The amount available in the FY2017 budget for nonprofit grants is
$184,500. The City received twenty applications for FY2017 from nonprofit organizations that
serve Kodiak, down from twenty-two applications last fiscal year, for a total amount requested of
$177,201. Council reviewed the applications at the July 12 work session. Council’s support for
the applicants is reflected in Resolution No. 2016-23.

Councilmember Davidson MOVED to adopt Resolution No. 2016-23.

Councilmember Whiddon MOVED to modify Resolution No. 2016-23 by striking $5,000 from
adult recreation programs for KMXT.

Councilmember Davidson stated he does not support the amendment to eliminate $5,000 for
KMXT adult recreation programs.

Councilmember Whiddon stated he does not support free training as described by KMXT in their
request for funding, and said he does not feel it meets the level of urgency as the other requests.

The roll call vote on the amendment was Councilmembers Saravia and Whiddon in favor.
Councilmembers Arboleda, Davidson, and Walker opposed. Councilmember Bishop was absent.
The motion failed.

Councilmember Whiddon MOVED to withhold $10,000 from KMM for construction of Thelma
C project in Resolution No. 2016-23 until a budget is shown to support the project.

Councilmember Davidson spoke in opposition to the amendment and said obtaining a budget
may be difficult if all the funds are not currently available for the Thelma C project and
withholding funds may restrict moving forward to complete the Thelma C project.

Councilmember Walker stated he supports the request for information regarding KMM’s budget,
because he is interested in knowing their other funding sources.

The roll call vote on the second amendment was Councilmembers Saravia, Walker, and
Whiddon in favor. Councilmembers Arboleda and Davidson opposed. Councilmember Bishop
was absent. The motion failed.

The roll call vote on the main motion was Councilmembers Arboleda, Davidson, Saravia,
Walker, and Whiddon in favor. Councilmember Bishop was absent. The motion passed.
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e. Resolution No. 2016-24, Expressing a Deep Sense of Urgency for the Alaska State
Legislature to Take Immediate Action During the Fifth Special Session of the 29™
Legislature to Pass All Necessary Fiscal Legislation Required to Provide for a Fair,
Balanced and Sustainable State Budget

Mayor Branson read Resolution No. 2016-24 by title. Governor Bill Walker and staff have
created a fiscal plan towards a sustainable future for the State of Alaska. The Administration has
visited communities and held numerous conferences to explain the plan they produced. During
the 29™ Legislative Session, the Legislature failed to enact a fiscal plan, and has now been called
back to Juneau by the Governor for a fifth Special Session.

Councilmember Walker MOVED to adopt Resolution No. 2016-24.

The roll call vote was Councilmembers Arboleda, Davidson, Saravia, Walker, and Whiddon in
favor. Councilmember Bishop. The motion passed.

f. Resolution No. 2016-25, Authorizing the Issuance of a Permit to the Filipino American
Association of Kodiak for the Use of Public Property to Host Its Philippine Consulate
Outreach Program

Mayor Branson read Resolution No. 2016-25 by title. The Filipino American Association of
Kodiak (Fil-Am) is hosting the Philippine Consulate General from San Francisco to provide
Consular outreach services to Filipino Americans. Fil-Am will ask for a $20 donation from
participants. This service provides local Filipinos help obtaining and updating immigration
documents without having to pay the travel expenses that otherwise would be required. This
event is scheduled at the Teen Center auditorium from 8 a.m. to 6 p.m. on August 21 and 22.

Councilmember Arboleda MOVED to adopt Resolution No. 2016-25.

The roll call vote was Councilmembers Arboleda, Davidson, Saravia, Walker, and Whiddon in
favor. Councilmember Bishop was absent. The motion passed.

g. Resolution No. 2016-26, Appropriating $165,000 From the Cargo Terminal Fund to the
Cargo Development Capital Project Fund to Pay for Additional Construction and
Project Management Services Needed in the Pier 111 Replacement, Project No. 11-
07/8024

Mayor Branson read Resolution No. 2016-26 by title. The Pier Il construction project is
currently in the final stages of completion. Additional funding is requested through this
resolution for construction administration support through the claims and mediation process, City
engineering personnel costs related to project delays, and additional construction to complete
paving.

Councilmember Walker MOVED to adopt Resolution No. 2016-26.

The roll call vote was Councilmembers Arboleda, Davidson, Saravia, Walker, and Whiddon in
favor. Councilmember Bishop was absent. The motion passed.
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h. Authorization of Amendment to Lease No. 219595 for City Hall Office Space in the
Kodiak Island Borough Building

The previous Kodiak Island Borough (KIB) Manager and the City Manager revised the terms of
a lease for office space the City occupies in the Borough Building in July 2015. The new five-
year lease increased the leased office space from 3,444 sf to 4,727 sf. At the May 7, 2016, budget
work session City Clerk Debra Marlar presented the need for additional records storage space.
Council expressed support during the budget work session to pursue two additional rooms in the
Borough building for the City-wide records management program. Staff worked with the KIB
Resource Management Officer for a lease amendment to the current office space agreement.

Councilmember Davidson MOVED to authorize the first amendment to Lease No. 219595 for
City Hall Office Space in the Kodiak Island Borough Building in the amount of $11,565.40 per
month from the General Fund Nondepartmental Building Rental line item and authorize the City
Manager to execute the lease amendment document on behalf of the City.

The roll call vote was Councilmembers Arboleda, Davidson, Saravia, Walker, and Whiddon in
favor. Councilmember Bishop was absent. The motion passed.

I. Authorization of Amendment 3 to the Five-Year Regional and Community Jail
Contract

The City of Kodiak is in year four of a five-year contact with the Department of Corrections
(DOC) for the Regional and Community Jail Program. DOC has brought forward an amendment
to the contract for FY2017. The amended contract amount for the term beginning July 1, 2017, is
$991,552, which is the same funding amount as FY2016.

Councilmember Walker MOVED to authorize the professional services contract Amendment 3
for Regional and Community Jail services with the Alaska Department of Corrections
commencing on July 1, 2016, and ending on June 30, 2017, for $991,552 and authorize the City
Manager to sign the contract on behalf of the City.

The roll call vote was Councilmembers Arboleda, Davidson, Saravia, Walker, and Whiddon in
favor. Councilmember Bishop was absent. The motion passed.

J. Authorization of Amendment No. 9 to the Professional Services Contract for Pier 11l
Project Management with ARCADIS US Inc.

Amendment No. 9 to ARCADIS is for additional construction phase project management
services for the Pier Il replacement project. Project Manager Roe Sturgulewski submitted a
proposal, which provides extended project management services to complete closeout of the
project and assist with resolution of Pacific Pile & Marine LP, including Dominion Pipe and
Piling claims.

Councilmember Arboleda MOVED to authorize Amendment No. 9 to the professional services
contract with ARCADIS in an amount not-to-exceed $50,000 for project management services,
Project No. 11-07/8024, with funds from the Cargo Development Capital Project Fund and
authorize the City Manager to execute the documents on behalf of the City.
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The roll call vote was Councilmembers Arboleda, Davidson, Saravia, and Walker in favor.
Councilmember Whiddon opposed. Councilmember Bishop was absent. The motion passed.

k. Authorization of Purchase of Dump Truck

The Public Works department has ten medium/heavy duty International trucks in the fleet. Staff
has had very good service and performance from International’s medium/heavy duty line of
trucks and recommended the sole source purchase of an International dump truck from RWC
INTERNATIONAL LTD. Kodiak City Code 3.12.070 2(d) allows for the City Manager to
recommend the sole source purchase.

Councilmember Walker MOVED to authorize the purchase of a 2017 International 7400 Dump
Truck from RWC INTERNATIONAL LTD in the amount of $ 121,479 with funding from the
Streets, Machinery and Equipment account and authorize the City Manager to execute the
documents on behalf of the City.

The roll call vote was Councilmembers Arboleda, Davidson, Saravia, Walker, and Whiddon in
favor. Councilmember Bishop was absent. The motion passed.

STAFF REPORTS
a. City Manager

Manager Kniaziowski said the fifth special session of the 29™ Legislature is still in session and
the session may close by the end of the week. She said the City is following the Legislature’s
discussion regarding sales tax and is prepared to lobby in opposition. She said Lori Aldrich from
Alaska DEC complemented the staff for their work at the compost site. She said the compost site
building should be constructed by the middle of August. She said Pier | is expected to be
complete, and the Tustemena is scheduled to dock on July 22, 2016. She said she is scheduled to
meet with the Kodiak Island Borough Manager on Friday. She said mediation for the Pier Il
project is scheduled on July 26, 2016. She said she will meet with the staff and processors
regarding the water rates on Friday, July 15, 2016. She said last week Homeland Security was in
Kodiak to renew the Tsunami Ready service, and they had a public meeting to share various
types of situations that could occur if a tsunami occurs. She said public education and outreach
will be done in the future for tsunami preparedness. She informed the public she will be out of
the office July 28 through August 27, 2016, and Mike Tvenge will be Acting City Manager.

b. City Clerk

Clerk Marlar informed the public she certified a petition to initiate an ordinance by a vote of the
people providing for collective bargaining for employees of the City. She read the title of the
ordinance that will be on the ballot and stated a copy of the ordinance is available in the Clerk’s
Office. She informed the public of the next scheduled Council meetings.

MAYOR’S COMMENTS
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Mayor Branson referred to Resolution No. 2016-24 and the additional whereas clauses that were
included to urge the Legislature to pass necessary legislation required for a fair, balanced, and
sustainable state budget. She said she heard on the news if the Legislature does not pass a budget
there will not be anything left in two years. She said this will impact the City, other
municipalities, agencies, and residents of Alaska, which she feels is very unfortunate and citizens
should be aware. She said she met with Anjuli Grantham about the ArtPlace funding that
supports bringing art and culture to Shelikof Street. She wished Anjuli good luck in her request.
Mayor Branson said during her meeting with the Shelikof Industrial project reviewers, Sun’aq
expressed an interest in an icehouse and crane on Shelikof, and she referred them to the City
Manager. She said the ordinance that KIB Assembly is introducing for consolidation at their next
meeting has not been discussed with the City Council. She said consolidation and building codes
are on the agenda item for the next joint work session on August 23, 2016. She said there was
good discussion and enhancement of definitions for the nonprofit grant process at the work
session earlier in the week.

COUNCIL COMMENTS

Councilmember Saravia thanked the nonprofit organizations for the work and services they
provide to the community.

Councilmember Whiddon thanked the nonprofit organizations for their services; he said there are
four designations within the nonprofit application that he hopes will be reviewed in the future.
He said he fought hard to help low income families in need, and he commented he will continue
to scrutinize the application process to make sure funding is available to support social services
that are essential to the community. He said the Fisheries Work Group meeting will be Tuesday,
July 19, 2016. He said the goals will be to refine the talking points to create a letter for Gulf
trawl by-catch issues for the fall NPFMC meetings.

Councilmember Arboleda said she appreciated Councilmember Whiddon’s comments. She said
she is thankful for the services within the community. She said the next Marijuana Advisory
Committee meeting will focus on the cultivation and retail process.

Councilmember Davidson said he is regretful about the situation in Dallas; the vulnerability of
first responders is unfortunate and fear is prevalent. He encouraged citizens to thank and
appreciate their first responders. He said the citizens should contact legislators about the budget
and commented that he believes Governor Walker has done a great job.

Councilmember Walker said he appreciates the work of staff, department heads, and Council on
the UV project, Pier 111, and other infrastructure projects that have been progressive. He gave a
heartfelt thank you for the flowers and well wishes he received during his recent surgery. He
thanked the nonprofit agencies.

AUDIENCE COMMENTS

Chris Lynch said the Thelma C project budget was available in the KMM’s nonprofit
application grant.
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X. ADJOURNMENT
Councilmember Davidson MOVED to adjourn the meeting.

The roll call vote was Councilmembers Arboleda, Davidson, Saravia, Walker, and Whiddon in
favor. Councilmember Bishop was absent. The motion passed.

The meeting adjourned at 8:39 p.m.

CITY OF KODIAK

MAYOR
ATTEST:

CITY CLERK

Minutes Approved:
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MINUTES OF THE SPECIAL COUNCIL MEETING

OF THE CITY OF KODIAK
D RAFT HELD THURSDAY, JULY 21, 2016

IN THE KODIAK CITY CONFERENCE ROOM

MEETING CALLED TO ORDER

Deputy Mayor Richard H. Walker called the meeting to order at 11a.m. Councilmembers Laura
B. Arboleda, Charles E. Davidson, Gabriel T. Saravia, and John B. Whiddon were present and
constituted a quorum. Mayor Pat Branson and Councilmember Randall C. Bishop were absent.
City Manager Aimée Kniaziowski, City Clerk Debra Marlar, and Deputy City Manager Mike
Tvenge were also present.

City Attorneys Tom Klinkner and Bill Mede were also present via teleconference.

PUBLIC COMMENTS ON AGENDA ITEM ONLY

Ben Shryock and Michael Sortor spoke in favor of City Proposition No. 1, which will be on the
October 4, 2016, municipal election ballot.

EXECUTIVE SESSION

a. Discussion of the City’s Strategy in Response to the Collective Bargaining Ordinance
Initiative

Councilmember Whiddon MOVED to enter into executive session pursuant to AS

44.62.310(c)(1) to discuss matters, the immediate knowledge of which would clearly have an ad-

verse effect upon the finances of the City, specifically the City’s strategy response to collective

bargaining.

The roll call vote was Councilmembers Arboleda, Davidson, Saravia, Walker, and Whiddon in
favor. Councilmember Bishop was absent. The motion passed.

The Council entered into executive session at 11:10 a.m.

The Deputy Mayor reconvened the special meeting at 12:55 p.m.
ADJOURNMENT

Councilmember Davidson MOVED to adjourn the meeting.

The roll call vote was Councilmembers Arboleda, Davidson, Saravia, Walker, and Whiddon in
favor. Councilmember Bishop was absent. The motion passed.

The meeting adjourned at 12:55 p.m.
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CITY OF KODIAK

MAYOR
ATTEST:

CLERK

Minutes Approved:
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MEMORANDUM TO COUNCIL

To: Mayor Branson and City Councilmembers
From: Aimée Kniaziowski, City Manager
Thru: Mike Tvenge, Deputy City Manager W
Date: August 11,2016

Agenda Item: III. a. Presentation of GFOA Award to the Finance Department

SUMMARY: The Government Finance Officers Association (GFOA) notified the City that the Finance
Department received a Certificate of Achievement for Excellence in financial reporting for the City’s
FY2015 comprehensive annual financial report (CAFR). The award of this certificate represents one of
the highest levels of achievement in governmental financial reporting for the Department and City. Our
Finance Director Kelly Mayes and Finance Department staff did a very thorough job of preparing the
CAFR and assisting the auditors.

ATTACHMENTS:
Attachment A: GFOA Certificate of Achievement for Excellence in Financial Reporting

AUGUST 11,2016
Agenda Item III. a. Memo Page 1 of 1
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Attachment A

®

Government Finance Officers Association

Certificate of
Achievement
for Excellence
in Financial
Reporting

Presented to

City of Kodiak
Alaska

For its Comprehensive Annual
Financial Report
for the Fiscal Year Ended

June 30, 2015

B o

Executive Director/CEO
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MEMORANDUM TO COUNCIL

To: Mayor Branson and City Councilmembers
From: Aimée Kniaziowski, City Manager
Thru: Mike Tvenge, Deputy City Manager W
Date: August 11,2016

Agenda Item: IV.a. Continued First Reading, Ordinance No. 1349, Authorizing a Lease
Between the City of Kodiak and GCI Communication Corporation for
Pillar Mountain Communication Lease Site No. 9, Described as a Portion
of Tract B, U.S. Survey 2538-A

SUMMARY: City Council and the City Manager approve communication site leases/subleases as
required by Kodiak City Code 18.20.230. The existing lease with GCI Communication Corporation
expired June 30, 2016. This new Lease Agreement has a term of five years and requires approval by
ordinance. Staff recommends City Council adopt Ordinance No. 1349.

PREVIOUS COUNCIL ACTION:
e In February 2011, City Council approved Ordinance No. 1238 authorizing a five-year lease to
GCI Communication Corporation (GCI).
e On May 12, 2016, Council postponed Ordinance No. 1349 to allow staff to perform a market
analysis on cell tower lease rates.

DISCUSSION: GCI continues to operate from Site No. 9 located on Pillar Mt. This Lease Agreement is
a renewal of Site No. 9 to GCI. Records reveal they have held the lease since 2000. The Alaska Wireless
Network LLC will also sublease from GCI. The Lease of Pillar Mt. Site No. 9 to GCI Communication
Corporation held a statement allowing its Subtenant - Alaska Wireless Network to lease beyond the term
of the Prime Lease Tenant -GCI. This is not allowable under the KCC; therefore, changes were required
and have been incorporated in Section 10 of the Sublease Agreement.

The most recent lease expired in June 2016, and this renewal will expire June 30, 2021. It is
recommended by staff to authorize lease of Site No. 9 to GCI.

ALTERNATIVES:
1) Adopt Ordinance No. 1349, which is recommended by staff.
2) Delay or not adopt Ordinance No. 1349, which could allow the current Lease agreement to
remain expired as of June 30, 2016.

AUGUST 11, 2016
Agenda Item IV. a. Memo Page 1 of 2
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FINANCIAL IMPLICATIONS: The annual rent for this site is $13, 200 with a 2.5 percent increase
each year. Lessee shall remit to City 50% of any assignment or sublease revenues paid monthly.

LEGAL: Legal counsel has reviewed this lease proposal and provided comments which have been
incorporated.

DEPUTY CITY MANAGER’S COMMENTS: The City Clerk’s office has compiled a list of the City
of Kodiak Communication Site Leases and determined the commercial leases of this type within the
City are at comparable annual rates. This lease contains a provision for sublease to Alaska Wireless
Network which requires City Council approval. This ordinance conveys the required approval.

The City Clerk has worked with our attorney and the lessee parties to establish an Agreement acceptable
by both parties. Therefore, it is my recommendation we approve this Lease Agreement to GCI with an
effective date of July 1, 2016.

ATTACHMENTS:
Attachment A: Ordinance No. 1349
Attachment B: Lease Agreement
Attachment C: Sublease Agreement

[Clerk’s Note: The motion to pass Ordinance No. 1349 in the first reading and advance to second
reading and public hearing is already on the floor. The vote on the motion was postponed at the May 12,
2016, regular meeting. |

AUGUST 11, 2016
Agenda Item IV. a. Memo Page 2 of 2
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Attachment A

CITY OF KODIAK
ORDINANCE NUMBER 1349

AN ORDINANCE OF THE COUNCIL OF THE CITY OF KODIAK AUTHORIZ-
ING A LEASE BETWEEN THE CITY OF KODIAK AND GCI COMMUNICATION
CORPORATION FOR PILLAR MOUNTAIN COMMUNICATION LEASE SITE NO. 9,
DESCRIBED AS A PORTION OF TRACT B, U.S. SURVEY 2538-A

WHEREAS, the City owns property on Pillar Mountain known as Pillar Mountain
Communication Lease Site No. 9 and

WHEREAS, GCI Communication Corporation (“GCI) desires to lease Communication
Lease Site No. 9, and GCI has requested that the City Council authorize the Lease Agreement —
Pillar Mountain Communications Site No. 9 ("Lease") that now is before this meeting; and

WHEREAS, it is in the best interest of the City that the Lease be authorized; and

WHEREAS, the sublease to The Alaska Wireless Network, LLC identified in Section 19
of the Lease should be approved at no cost, provided that the approval of the sublease does not
release GCI from any of its obligations under its Lease with the City; the sublessee agrees to
comply with all the terms of the City's Lease with GCI regarding the use of the premises, insur-
ance and environmental requirements; and the insurance provided by GCI must cover the activi-
ties of the sublessee.

NOW, THEREFORE, BE IT ORDAINED by the Council of the City of Kodiak, Alaska,
as follows:

Section 1: Notwithstanding anything to the contrary in Kodiak City Code Chapter 18.20, the
Council of the City of Kodiak hereby authorizes the Lease, Contract No. 173430,
with GCI for a term commencing July 1, 2016, and ending June 30, 2021, for the
communications site described in the Lease, located on a portion of U.S. Survey
2538-A on Pillar Mountain in the City of Kodiak.

Section 2: The form and content of the Lease between the City and GCI is in all respects
authorized, approved, and confirmed; and the City Manager hereby is authorized,
empowered, and directed to execute and deliver the Lease to GCI on behalf of the
City, in substantially the form and content now before this meeting but with such
changes, modifications, additions, and deletions therein as she shall deem neces-
sary, desirable, or appropriate, the execution thereof to constitute conclusive evi-
dence of approval of any and all changes, modifications, additions, or deletions
therein from the form and content of said document now before this meeting, and
from and after the execution and delivery of said document, the City Manager
hereby is authorized, empowered, and directed to do all acts and things and to ex-
ecute all documents as may be necessary to carry out and comply with the provi-
sions of the Lease as executed.

Section 3: This ordinance shall be published in full within ten days after its passage.

Ordinance No. 1349
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Section 4:

ATTEST:

The Lease authorized by this ordinance is subject to the requirements of City
Charter Section V-17. Therefore, if one or more referendum petitions with signa-
tures are properly filed within one month after the passage and publication of this
ordinance, this ordinance shall not go into effect until the petition or petitions are
finally found to be illegal and/or insufficient, or, if any such petition is found legal
and sufficient, until the ordinance is approved at an election by a majority of the
qualified voters voting on the question. If no referendum petition with signatures
is filed, this ordinance shall take effect one month after its passage and publica-
tion.

CITY OF KODIAK

MAYOR

CITY CLERK

First Reading Postponed: May 12, 2016
Continued First Reading:

Second Reading:

Effective Date:

Ordinance No. 1349
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Attachment B

LEASE AGREEMENT

PILLAR MT. COMMUNICATIONS SITE NO. 9
GCI Communication Corp.

LEASE AGREEMENT dated as of the ____ day of 2016 by and
between the City of Kodiak, a municipal corporation of the State of Alaska (“City"), whose
address is 710 Mill Bay Road, Kodiak, Alaska 99615, and GCI Communication Corp., an
Alaskan corporation (“Tenant"), whose address is 2550 Denali Street, Suite 1000, Anchorage,
Alaska 99503. For and in consideration of the covenants and conditions contained herein, the
parties agree as follows:

1. Premises. Subject to the terms and conditions herein, City leases to Tenant the
premises (“‘Premises”) illustrated on Exhibit A hereto and described as a portion of Tract B, U.S.
Survey 2538-A adjacent to Kodiak Low Rent Housing Parcel Number 1, U.S. Survey 2538-A &
B, Plat numbers 66-1 and 85-22, Kodiak Recording District, Third Judicial District, Kodiak Island
Borough, State of Alaska, more particularly described as follows:

Beginning at Corner 3 of said Parcel Number 1;

Thence S 34°45' 57" E a distance of 25.00 feet to a point on the Corner 3-Corner 4

boundary of said Parcel Number 1, The True Point of Beginning: Corner 1, G.C.I.
Lease Parcel;

Thence S 34°45' 57" E, 100.00 feet;

Thence S 55°14' 03" E, 125.00 feet;

Thence N 34°45' 57" W, 100.00 feet;

Thence N 55°14' 03" E, 125.00 feet to the point of beginning.

Containing 12,500 sq. feet, more or less.

2. Authorized Uses of Premises. Tenant shall use the Premises only for the
purpose of maintaining, operating and replacing existing equipment consisting of five (5) five-
meter earth stations and a sixteen by forty-four foot equipment building, and constructing one
(1) new satellite antenna for the village Internet/school program and for no other purpose
without first obtaining the written consent of the City.

3. Term. The term of this Lease (“Term”) shall commence the 1 day of July 2016,
and shall expire at midnight on the 30 day of June 2021, unless sooner terminated as herein
provided.

4. Rent. The annual rent for the Premises for the first year of the Term shall be
Thirteen Thousand Two Hundred Dollars ($13,200.00) payable in advance in equal monthly
installments of One Thousand Dollars ($1,100) on the first day of each month. On each
anniversary of the commencement of the Term, the annual Rent and monthly installments of
Rent shall be adjusted according to the following schedule:

Year Rent Amount’

2 102.5% of Year 1
3 105.0% of Year 1
4 107.5% of Year 1
5 110.0% of Year 1

Pillar Mtn. Communication Site No. 9 Page 1 of 8
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Payment shall be made by wire, check, bank draft or money order made payable to City of
Kodiak. If a monthly installment of rent is not paid by the fifth day of the month in which it is due,
a penalty of $30 shall be added to the rent amount; and interest shall accrue on the rent amount
at the rate of 12% per annum (but not to exceed the maximum lawful rate) from the due date
until paid.

5. Utilities. Tenant shall pay for any utility service that it requires for its use of the
Premises.
6. Holding Over. If Tenant continues to occupy the Premises following the

expiration of the Term of this Lease or any renewal with the consent of the City, Tenant's
occupancy shall be treated as a month-to-month tenancy at a rent equal to one hundred twelve
and one half percent (112.5%) of the rent in effect under this Lease immediately prior to the
commencement of the holdover period.

7. Improvements. Tenant may not construct or install any permanent or temporary
improvements on the Premises other than the facilities identified in Section 2 without first
obtaining the written consent of the City. Tenant shall properly locate all improvements on the
Premises, and shall not encroach upon other lands of the City or any other person.

8. Maintenance of Premises. Tenant shall at all times, and at Tenant’'s sole cost
and expense, keep and maintain the entire Premises in a neat, orderly, and sightly condition.
Tenant shall not cause or permit any junk, litter, debris, scrap or garbage to be accumulated or
stored upon the Premises without the express written permission of the City.

9. Surrender of Premises; Disposition of Improvements. Upon the expiration,
termination or cancellation of this Lease for any cause whatsoever, Tenant shall peacefully and
quietly surrender the Premises in a condition as good as the Premises were at the beginning of
the Term. Within one hundred eighty (180) days after such expiration, termination or
cancellation of this Lease, Tenant shall either remove all of its improvements and personal
property from the Premises and immediately repair any damage to the Premises caused by
such removal, or with the consent of City sell such improvements and personal property to the
succeeding tenant. City may extend the time for removal if Tenant demonstrates to City’s
satisfaction that the extension is required to avoid hardship to Tenant. During any period of time
after termination or expiration of this Lease that Tenant's improvements or personal property
remain on the Premises, Tenant shall pay rent at the rate provided in Section 6 for a holdover
period. Title to any improvements or other property owned by Tenant that Tenant fails to
dispose of as required by this section shall vest in City. Notwithstanding anything to the contrary
in this section, Tenant may not remove any improvements without City consent during any
period that Tenant is in default under this Lease.

10. Liability. Tenant shall indemnify, defend and hold City and its agents, officers
and employees harmless from any liability, action, claim, suit, loss, property damage or personal
injury of whatever kind resulting from any act or omission by Tenant, its agents, employees or
invitees to the extent arising from Tenant’s use and occupation of the Premises or its exercise of
the rights and privileges granted by this Lease, except that Tenant shall have no duty to
indemnify City or its agents, officers or employees for their own negligence, misconduct or
breach of the terms of this Lease.
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1. Insurance. Before entering upon the Premises, Tenant shall file with City
certificates or evidence of insurance acceptable to City, including evidence of the additional
insured and waiver of subrogation endorsements required in this section. Coverages shall be
maintained without interruption throughout the Term and any extensions thereof. The coverages
afforded under the policies will not be cancelled, modified or allowed to expire without at least
thirty (30) days’ prior written notice to City. Tenant shall provide each of the forms of insurance
coverage described below.

Workers’ Compensation insurance in accordance with the applicable laws relating to
workers’ compensation and employers’ liability insurance with respect to all personnel
performing work on the Premises with limits of not less than:

$500,000 Bodily Injury by Accident-Each Accident Limit

$500,000 Bodily Injury by Disease-Policy Limit

$500,000 Bodily Injury by Disease-Each Employee

Liability Insurance to protect Tenant and City (additionally insured) from and against
claims and liabilities arising out of bodily injury (including death) or property damage that may
result from Tenant’s operations, construction, reconstruction and maintenance on the Premises,
including the following:

Commercial General Liability insurance (including, but not limited to, premises-
operations, products, contractual, broad-form property damage) with limits as follows:

$1,000,000 Each Occurrence Limit

$2,000,000 General Aggregate excluding Products/Completed Operations Aggregate

Limit

$2,000,000 Products/Completed Operations Aggregate Limit

$1,000,000 Personal and Advertising Injury Limits

Business Automobile Liability insurance (including owned, hired and non-owned) with a
combined single limit of not less than $1,000,000 for bodily injury (including death) and property
damage.

Additional Insured; Waiver of Subrogation. The Commercial General Liability and
Business Automobile Liability policies shall name City as additional insured. Tenant’s insurance
shall also be primary to any policies held by City and the coverage afforded City under such
policies shall be the same coverage extended to Tenant without exception or limitation. Tenant
waives all rights of subrogation against City and its agents, officers, directors and employees for
recovery of damages to the extent these damages are covered by the Commercial General
Liability, Business Automobile and Workers’ Compensation policies.

The requirements of this section as to insurance to be maintained by Tenant do not limit
or qualify the liabilities and obligations of Tenant under this Lease.

12. Hazardous Material. Tenant shall not permit or cause any Hazardous Material to
be brought upon, kept or used in or about the Premises by its employees, agents, contractors or
invitees. If Tenant breaches this obligation, or if the presence of Hazardous Material on or about
the Premises caused or permitted by Tenant results in contamination of the Premises, or if
contamination of the Premises otherwise occurs for which Tenant is legally liable for damage
resulting therefrom, then Tenant shall indemnify, defend and hold City harmless from any and
all claims, judgments, damages, penalties, fines, costs, liabilities or losses (including without
limitation diminution in value of the Premises, damages for the loss or restriction of useable
space or of any amenity of the Premises, and sums paid in settlement of claims, attorney fees,
consultant fees and expert fees) that arise during or after the period in which this Lease is in
effect as a direct result of such contamination. This indemnification includes without limitation
reasonable and necessary costs incurred in connection with any investigation of Premises
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conditions or any clean-up, remedial, removal or restoration work required by any federal, state
or local government agency or political subdivision because of Hazardous Material present in
the soil or groundwater on or under the Premises. Without limiting the foregoing, if the presence
of any Hazardous Material on the Premises caused or permitted by Tenant results in any
contamination of the Premises, Tenant shall take all actions at its expense as are necessary to
return the Premises to the condition existing prior to Tenant’s introduction of any such
Hazardous Material to the Premises; provided that City’s approval of such actions shall first be
obtained, which approval shall not be unreasonably withheld so long as such actions would not
potentially have any material adverse long-term or short-term effect on the Premises. As used
herein, the term “Hazardous Material” means any hazardous or toxic substance, material or
waste, that is or becomes regulated by any local governmental authority, the State of Alaska, or
the United States Government. City agrees to indemnify, defend and hold harmless, at its
expense, Tenant from any and all costs, losses, damages, claims, suits or other liabilities,
including reasonable attorney fees, arising from or related to contamination occurring at the
Premises released by City, its agents or its other tenants. Neither party shall have the duty to
indemnify to the extent the damages are caused by the misconduct, fault or negligence of the
indemnitee, its employees, agents or invitees.

13. Quiet Enjoyment. Provided Tenant is not in default of this Lease, Tenant shall
have peaceful and quiet use and possession of the Premises without hindrance on the part of
City, and City shall warrant and defend Tenant in such peaceful and quiet use and possession
against the claims of all persons claiming by, through or under City.

14. Non-Interference with Communications Use. City shall not cause or permit the
placement of any structure on the Premises or on other property owned or controlled by City
that would interfere with the view of the satellite arc from Tenant’'s communications equipment
on the Premises without Tenant's prior written consent, which shall not be unreasonably
withheld.

15. Inspection. Tenant shall permit the authorized agents and employees of the City
to enter upon the Premises at any reasonable time for the purpose of inspecting the condition of
the Premises or the use thereof.

16. Liens. Tenant shall not cause or permit any lien or encumbrance to be imposed
on the Premises or any part thereof. Tenant shall, at its sole expense, obtain the release and
discharge of any such lien or encumbrance by payment, bonding or otherwise, within thirty (30)
days after receipt of written notice from the City.

17. Taxes and Charges. Tenant shall pay when due all taxes and other charges
which are levied at any time during the Term upon its leasehold interest or any of its
improvement on the Premises.

18. Compliance with Laws and Requlations. Tenant, at its sole cost and expense,
shall comply with and shall cause the Premises to comply with all federal, state, municipal and
other governmental statutes, laws, rules, orders, regulations and ordinances affecting the
Premises or any part thereof, or the use thereof, whether or not any such statutes, laws, rules,
orders, regulations or ordinances which may be hereafter enacted involve a change of policy on
the part of the governmental body enacting the same.
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19. Assignment and Subleasing. Tenant is authorized to sublease to Alaska
Wireless Network, LLC under the terms of the Sublease Agreement attached hereto as Exhibit
B. Tenant shall not otherwise assign its rights, enter into a sublease, or delegate its duties under
this Lease without the prior written consent of City and under the terms outlined in Kodiak City
Code Title 18, Section 18.20.230. Lessee shall remit to City fifty percent (50%) of any
assignment or sublease revenues paid monthly in equal instaliments, which shall fall due on the
first day of each calendar month.

20. Condemnation. If the Premises are taken by the power of eminent domain, the
term of this Lease will end on the date Tenant is required to surrender possession of the
Premises. City is entitled to all the condemnation proceeds, except Tenant will be paid the
portion of the proceeds attributable to the fair market value of any improvements placed on the
Premises by Tenant. Rent will also be adjusted to apply to the period ending on the date Tenant
is required to surrender possession of the Premises.

21. Force Majeure. Either party may terminate this Lease upon thirty (30) days’
written notice to the other, in accordance with Section 22, if any cause that occurs without the
fault or negligence of the terminating either party renders the Premises unusable for more than
30 days. Such causes include without limitation acts of God or the public enemy, acts of the
United States, fires, floods, epidemics, quarantine restrictions or strikes. No party shall be liable
for any delay or failure in performance due to such events outside of the party’s reasonable
control. The obligations and rights of the excused party shall be extended on a day-to-day basis
for the duration of the cause of the delay.

22, Termination. City may terminate this Lease and recover possession of the
Premises by giving Tenant thirty (30) days’ prior written notice, upon the happening of any of the
events listed below, which are not cured within such thirty (30) day notice period:

(a) Tenant's failure to pay when due the rents or fees specified in this Lease,
including any increases made pursuant to this Lease.

(b) The return for insufficient funds of checks for payment of rents or fees.

(c) The use of the Premises by Tenant for any purpose not authorized by this Lease.

(d) The failure of Tenant to perform any obligation in this Lease.

If it is not possible for Tenant to cure a default, other than a default in payment of the rents or
fees specified in this Lease, within such thirty (30) day cure period, Tenant shall not be in
default under this Lease if it has promptly commenced and is diligently pursing the cure thereof.

Tenant may terminate this Lease with thirty (30) days’ written notice if for any reason the
Premises become unsuitable for its communications purposes, or if City fails to perform any
obligation in this Lease. If it is not possible for City to cure a default within such thirty (30) day
cure period, City shall not be in default under this Lease if it has promptly commenced and is
diligently pursing the cure thereof.

23. Remedies Cumulative; No Waiver. No reference to any specific right or
remedy shall preclude City from exercising any other right or from having any other remedy or
from maintaining any action to which it may otherwise be entitled at law or in equity. No failure
by City to insist upon the strict performance of any agreement, term, covenant or condition
hereof, or to exercise any right or remedy consequent upon a breach thereof, and no
acceptance of full or partial rent during the continuance of any such breach, shall constitute a
waiver of any such breach, agreement, term, covenant or condition. No waiver by City of any
breach by Tenant under this Lease shall affect or alter this Lease in any way whatsoever.
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24, Successors and Assigns. This Lease and the covenants and conditions herein
contained shall inure to the benefit of and be binding upon City and its successors and assigns,
shall be binding upon Tenant and its successors and assigns, and shall inure to the benefit of
Tenant and only such assigns of Tenant to whom the assignment of this Lease by Tenant has
been consented to by City.

25. Notices. Any notice, request, demand, approval or consent given or required to
be given under this Lease shall be in writing and shall be hand delivered or sent by registered or
certified mail addressed as follows:

City of Kodiak: GCl:

Attn.: City Manager GCI Communication Corp.
710 Mill Bay Road Attn.: Corporate Counsel
Kodiak, Alaska 99615 2550 Denali St., Suite 1000
Telephone: (907) 486-8640 Anchorage, AK 99503

With a Copy to: With a Copy to:

Kodiak City Clerk GCI Contact: Corporate Services, Properties
710 Mill Bay Road Attn.: Carolyn Lima

Kodiak, Alaska 99615 Telephone: 907.868.5580
Telephone: (907) 486-8633 Cell: 907 230-6689

Fax: (907) 486-8633 Email: clima@gci.com

Email: clerk@city.kodiak.ak.us

Either party may, at any time, change its notice address for the above purposes by sending a
notice to the other party stating the change and setting forth the new address.

26. Entire Agreement; Modification. This Lease is the final expression of the
parties’ agreement and a complete and exclusive statement of the terms thereof, all
negotiations, considerations and representations between the parties having been incorporated
herein. This Lease can be modified only by a writing signed by the party against whom the
modification is to be enforced.

27. Severability. If any term or provision of this Lease, or the application thereof to
any person or circumstance, shall be invalid or unenforceable, the remainder of this Lease, or
the application of such term or provision to persons or circumstances other than those as to
which it is held invalid or unenforceable, shall not be affected thereby, and each term and
provision of this Lease shall be valid and be enforced to the fullest extent permitted by law.

28. No Third Party Beneficiary. Nothing contained in this Lease shall confer any
rights on a person other than the parties hereto.

29. Applicable Law. This Lease and the rights and obligations of the parties
hereunder shall be governed by and construed in accordance with the laws of the State of
Alaska.

IN WITNESS WHEREOF the parties hereto have executed this Lease as of the date first
set forth above.
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CITY OF KODIAK GCI COMMUNICATION CORP.

Aimee Kniaziowski, City Manager David Morris, VP, Corporate Services

Attest:

Debra L. Marlar, City Clerk
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Attachment C

SUBLEASE AGREEMENT

THIS SUBLEASE AGREEMENT (“Agreement”) is made effective as of May 1, 2016 (“Effective
Date”), between GCI Communication Corp., a corporation (“Sublandlord”) organized and existing under
the laws of Alaska with its head office located at 2550 Denali Street, Suite 1000, Anchorage, AK 99503-
2751 and The Alaska Wireless Network, LLC, 2550 Denali Street, Suite 1000, Anchorage, AK 99503-
2751, an Delaware limited liability company, on its own behalf and on behalf of its telecommunications
affiliates (collectively, “Subtenant”) (each a “Party” and collectively, the “Parties”). Sublandlord is the
sole tenant of the property located at Site No. 9, Pillar Mountain Road, Kodiak, AK 99615, pursuant to
that Lease Agreement dated May 24, 2011 (the “Prime Lease”).

1. PREMISES AND AUTHORIZED USES

Sublandlord subleases to Subtenant the following premises (“Premises”): An approximately 12° x 20’
portion of Tract B, US Survey 2538-A, adjacent to Kodiak Low Rent Housing Parcel Number 1, US
Survey 2538-A & B, Plat numbers 66-1 and 85-22, Kodiak Recording District, Third Judicial District,
Kodiak Island Borough, State of Alaska as outlined in Exhibit A of this Agreement. Subtenant may
construct, maintain, and operate a technical facility and related communications equipment at the
Premises in conjunction with Subtenant’s operation as a communications provider. The Premises must be
appropriate and adequate as determined by Subtenant. If no such space is provided by Sublandlord, this
Agreement will be deemed void ab initio. Sublandlord may change the location of the Premises upon 60
days’ written notice and provided that the new location is appropriate and adequate as determined by
Subtenant. Sublandlord will be responsible for all costs of Subtenant in moving to the new Premises.

Subtenant will have the right to reasonable access to operate and maintain this equipment, and all
replacement equipment thereto 24 hours a day/ 7 days a week. All such equipment must be compatible
with and not adversely impact the operation and maintenance of Sublandlord’s equipment, or the
equipment of any other Party authorized to use Sublandlord’s facility.

2. TERM AND LICENSE
The term of this Agreement is 5 years (“Term”), to the extent that Sublandlord holds over under the
terms of the Prime Lease, Subtenant shall be treated as a holdver tenant under this Agreement subject to
the same terms.

3. SPACE AND POWER CHARGES
Sublandlord grants the rights conferred by this Agreement to Subtenant in return for mutual promises and
good and valuable consideration conveyed as part of previous transactions between the Parties, the receipt
and sufficiency of which is hereby acknowledged. Additional monthly charges for use of the Premises
will be Zero Dollars ($0.00) per month. Subtenant shall be solely responsible for and promptly pay all
charges for gas, electricity, telephone service, or any other utility used or consumed by Subtenant on the
Premises. If Subtenant uses utilities which are not separately metered and which are billed to Sublandlord,

Subtenant shall pay to Sublandlord, within thirty (30) days of receipt of an invoice therefore, all charges
attributable to Subtenant’s use of the utility.

4. PRIME LEASE
Except as otherwise expressly provided in this Agreement, to the extent that the terms and conditions of
the “Prime Lease”, a copy of which is attached hereto as Exhibit B, are applicable to the Premises (which
terms and conditions shall include, without limitation, the default and remedy provisions of the Prime
Lease), such terms and conditions of the Prime Lease are incorporated into and made a part of this
Agreement as if Sublandlord were the lessor therelinder, Subtenant were the lessee thereunder. To the
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extent the terms of the Prime Lease and this Agreement conflict with each other (as distinguished from
being different because this is a collocation sublease), this Agreement is subject to such terms of the
Prime Lease. As between the Prime Lease and this Agreement, the more restrictive term or provision
dealing with rights or privileges under either agreement shall apply to Subtenant.

Subtenant acknowledges that Sublandlord specifically reserves the right to amend the terms of the Prime
Lease without the consent of Subtenant, provided that Subtenant shall not hereby be deemed to have
assumed the obligations of Sublandlord under the Prime Lease to the extent such provisions are hereafter
modified by Sublandlord without Subtenant’s consent and have a material adverse impact on Subtenant
or the Premises. If the Prime Lease terminates, this Agreement shall terminate on the effective date
of the termination of the Prime Lease and the parties shall be relieved of any further liability or obligation
under this Agreement, provided however, that if the Prime Lease terminates as a result of a default or
breach by Subtenant under this Agreement and/or the Prime Lease, then the Subtenant shall be liable to
the Sublandlord for the damage suffered as a result of such termination. Notwithstanding the
foregoing, if the Prime Lease gives Sublandlord any right to terminate the Prime Lease in the event of the
partial or total damage, destruction, or condemnation of the property or the building of which the
Premises are a part, the exercise of such right by Sublandlord shall not constitute a default or breach
hereunder.

Sublandlord and Landlord shall have no liability whatsoever to Subtenant with respect to (i) termination
of the Prime Lease for any reason (including without limitation Sublandlord's default thereunder) or (ii)
termination of this Agreement as a result of termination of the Prime Lease.

5. EIXTURES AND IMPROVEMENTS
At no additional charge, Subtenant may operate, maintain and replace equipment at the Premises so long
as the size of Subtenant’s Premises is not increased thereby. Any construction on the Premises must be
neat, presentable, and compatible with its use and surroundings. Subtenant will have the right to remove
all fixtures, structures and improvements it makes to the Premises upon termination of this Agreement.

Within 180 days after the end of this Agreement, improvements and personal property must be:
e removed by Subtenant if required by Sublandlord; or
e with Sublandlord’s consent, be sold to the succeeding Subtenant; or
e abandoned on the Premises.

Sublandlord may grant additional time for the removal of improvements if hardship is established by
Subtenant. At the end of this Agreement, Subtenant must peaceably and quietly vacate the Premises and
return possession to Sublandlord. The Premises must be left in a clean, neat and presentable condition, at
least as good as existed at the commencement of the Agreement, normal wear and tear excepted. If
Subtenant causes any abnormal wear and tear or abuse of or to the Premises, Subtenant shall, at its

expense and upon demand by Sublandlord, immediately eliminate such abnormal wear and tear or abuse
or waste and pay for the restoration of the affected area(s) to a commercially reasonable equivalent
condition to the Premises’ condition at the commencement of this Agreement.

6. RADIO ORELECTRONIC INTERFERENCE
In the event of radio frequency or other electronic interference, the Parties agree to work cooperatively to
find a mutually satisfactory solution to any interference problem. In the event the problem cannot be
resolved, regardless of whether or not the source of the problem can be determined, Subtenant will have
the right to remove its equipment causing the interference upon 60 days’ prior written notice and/or cancel
this Agreement. 5
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7. DESTRUCTION OF PREMISES
If the Premises become unusable due to flood, fire, or other unavoidable cause, Sublandlord is not
obligated to repair or restore the Premises. Subtenant’s sole remedy is to terminate the Agreement.

8. MUTUAL INDEMNITY

Each Party will indemnify the other from and against any loss, cost, claim, liability, damage, or expense
(including reasonable attorney’s fees) to third parties caused by negligence or misconduct by the
indemnifying Party, its agents, employees, or contractors in the performance of this Agreement. In
addition, the indemnifying Party will, to the extent of its negligence or misconduct, defend any action or
suit brought by a third party against the indemnified Party for any loss, cost, claim, liability, damage, or
expense caused by the indemnifying Party’s negligence or misconduct, its employees, agents, or
contractors, in the performance of this Agreement. No Party will have the duty to indemnify another to
the extent of the other Party’s own negligence or misconduct.

9. TAXES AND ASSESSMENTS
Subtenant will not be liable for payment of any real and personal property taxes or assessments that may
be levied on the Premises or on Sublandlord’s fixtures, improvements, equipment, or other property on
the Premises not belonging to Subtenant. Subtenant must pay any sales tax due on any payment made
under this Agreement.

10. ASSIGNMENT. SALE AND SUBL EASE
Subtenant may not sell, assign or sublease this Agreement without the written consent of the Sublandlord,
which consent shall not be unreasonably withheld, conditioned or delayed. Such assignment, sale or
sublease also is subject to the written consent of Landlord under the terms of the Prime Lease.

11. CANCELLATION
Sublandlord may cancel this Agreement and recover possession of the Premises by giving Subtenant 30
days’ prior written notice, upon the happening of any of the events listed below, that are not cured within
the 30 day notice period:
a. Subtenant’s failure to pay when due the rents or fees specified in this Agreement, including
any increases made pursuant to this Agreement.
b. The return for insufficient funds of checks for payment of rents or fees.
c. The use of the Premises by Subtenant for any purpose not authorized by this Agreement.
d. The appointment of a trustee or receiver for the Subtenant’s assets in a proceeding brought
by or against the Subtenant.
e. The failure of Subtenant to perform any provision or covenant in this Agreement. If such
provision or covenant is not possible to perform within such 30 day cure period, Subtenant

shall not be in default under this Agreement if it has promptly commenced and is diligently
pursing the cure thereof.

Subtenant may cancel this Agreement with 30 days’ written notice if (a) for any reason the Premises
become unsuitable for its communications purposes, (b) the appointment of a trustee or receiver for the
Sublandlord’s assets in a proceeding brought by or against Sublandlord, or (c) the failure of Sublandlord
to perform any provision or covenant in this Agreement. If such provision or covenant is not possible to
perform within such 30 day cure period, Sublandlord shall not be in default under this Agreement if it has
promptly commenced and is diligently pursing the cure thereof.

12. NOTICES Any notices to be given under ghis Agreement by either Party to the other may be
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effected either by personal delivery in writing or by mail, registered or certified, postage prepaid with
return receipt requested, to the recipient at the address indicated below:

Sublandlord: Subtenant:

GCI Communication Corp. The Alaska Wireless Network, LLC
Attn.: Carolyn Lima Attn.: Rachelle A. Alger

2550 Denali Street, Suite 1000 2550 Denali Street, Suite 1000
Anchorage, AK 99503 Anchorage, AK 99503

Telephone: 907-868-5580 Telephone: 907-868-5771

Email: clima@gci.com Email: raalger@gci.com

With a copy of legal notices to: With a copy of legal notices to:
GCI Communication Corp. The Alaska Wireless Network, LLC.
Attn: Corporate Counsel Attn: Corporate Counsel

2550 Denali Street, Suite 1000 2550 Denali Street, Suite 1000
Anchorage, AK 99503 Anchorage, AK 99503

or such other address or to the attention of such other person as the recipient Party may specify by
prior written notice to the sending Party. Such notice will be effective as of the date of its receipt.

13. CONDEMNATION

If the whole of the Premises or such portion thereof as may be required for its reasonable use, is taken by
virtue of any condemnation or eminent domain proceeding, this Agreement will automatically terminate
as of the date of the condemnation, or as of the date possession is taken by the condemning authority,
whichever is later. The charges will be apportioned as of the date of the end of possession. In case of the
taking of a non-material (in Subtenant’s reasonable opinion) part of the Premises not required by
reasonable use of the Premises, then this Agreement will continue in full force and effect and the charges
will be equitably reduced based upon the proportion by which the rentable area of the Premises is
reduced. This reduction will be effective on the date of the partial taking.

14. DISPUTES
In any disputes between the Parties, the laws of the State of Alaska will govern. Any lawsuit must be
brought in the courts of the State of Alaska. Either Party may request a mediation of any unresolved
dispute. Subtenant agrees to notify Sublandlord of any claim, demand, or lawsuit arising out of
Subtenant’s occupation or use of the Premises. Upon Sublandlord’s request, Subtenant will reasonably
cooperate and assist in the investigation and litigation of any claim, demand, or lawsuit affecting the
Premises.

15. NO WAIVER: CONSENTS
The failure of a Party to insist upon the strict performance of any provision in this Agreement may not be
considered as a waiver or relinquishment of that provision for the future. The waiver of any provision or
covenant in this Agreement cannot be enforced or relied upon unless the waiver is in writing and executed
by the Party waiving such provision. Whenever consent by one Party is required in this Agreement, the
granting of such consent in any one instance will not constitute continuing consent to subsequent
instances where such consent is required.

16. VALIDITY OF PARTS
If any provision of this Agreement is declared to be invalid by a court of competent jurisdiction, the
remaining covenants and provisions will continue in ]:1“” force.
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17. QUIET ENJOYMENT: ACCESS

So long as Subtenant is not in breach of this Agreement, it shall have the right of quiet enjoyment of the
Premises for the Term and all Extensions thereof, regardless of any sale, transfer, assignment or
foreclosure of the Premises. This Agreement shall be binding on each Party’s successors and assigns.
Under no circumstances shall Subtenant be prevented or delayed from accessing its equipment during the
Term and all Extensions, twenty-four hours a day, seven days a week.

18. BINDING AGREEMENT: AMENDMENTS: COUNTERPARTS
This Agreement shall be binding upon each Party’s heirs, representatives, executors, successors and
assigns. This Agreement may only be amended in writing, and such amendment shall be signed by
authorized representatives of both Parties. The Parties may execute this Agreement in counterparts, each
of which shall be deemed an original, and both of which, collectively, taken together shall constitute one
and the same Agreement. Delivery of an executed counterpart by electronic transmission email or fax
shall be as effective as physical delivery of an executed counterpart.

19. NON-DISCLOSURE AGREEMENT
Neither Party shall disclose the terms and conditions of this Agreement, including the rent due hereunder,
outside its organization.

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement.

GCI Communication Corp. The Alaska Wireless Network, LLC
By: By:
Name: David Morris Name: Ben Benton

Title: VP, Corporate Communications & Services Title: VP, Wireless Operations

Date: Date:
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Exhibit A

LEGEND: J GRAPHIC SCALE

MEASURED DATA 125 0 0 15 30 60

RECORD DATA N 90°0000" W E | 5 '

NOTES: 1 NCH = 30 FEET /

1. ALL BEARINGS, DISTANCES AND AREAS SHOWN ARE RECORD, UNLESS NOTED OTHERWISE.

2. NO TITLE REPORT WAS PROVIDED FOR THIS PROJECT.

3. THE UNDERLYING PARRENT PARCEL HAS PLATTED ERRORS, A FORENSIC SURVEY IS REQUIRED
4. LEASE PARCEL |S DERRIVED FROM PLS JAMES PURDY'S SURVEY, DATED 5/28/2002.
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MEMORANDUM TO COUNCIL

To: Mayor Branson and City Councilmembers
From: Aimée Kniaziowski, City Manager
Thru: Mike Tvenge, Deputy Ci_%ﬂl\_ganager and Mark Kozak, Public Works Director
Date: August 11,2016

Agenda Item: IV.b. Second Reading and Public Hearing, Ordinance No. 1354, Amending
Kodiak City Code 14.04.010; Regarding the Adoption of Building Codes

SUMMARY: The State of Alaska adopted new construction codes. As a deferred jurisdiction we are
required to adopt codes that meet or exceed the State’s adopted codes. The Joint Building Code Review
Committee met numerous times to discuss, review, and amend the proposed codes. The Joint Building
Code Review Committee and staff recommend Council adopt the new codes as discussed below.

PREVIOUS COUNCIL ACTION:
e On February 28, 2013, Council adopted Ordinance No. 1305, amending City Code Title 14 and
adopting the most recent building codes.
e On July 14, 2016, Council passed Ordinance No. 1354 in the first reading and advanced to the
second reading and public hearing at the next regular or special meeting.

DISCUSSION: The State of Alaska adopted the 2014 NEC on March 6, 2015, and the 2012 UPC in
September 2014. AHFC adopted the 2012 IRC as their construction standard on April 1, 2016. As a
deferred jurisdiction, the City is required to adopt codes that meet or exceed the state’s adopted codes.
The Joint Building Code Review Committee began meeting in January 2016 and met a total of five

times finalizing their recommendations in April 2016. They voted unanimously to recommend adopting
the 2012 Uniform Plumbing Code, and the 2014 National Electrical Code. There are also a few minor
housekeeping changes to the 2012 International Residential Code.

The Joint Building Code Review Committee is made up of six members. The members are John Butler,
Ed Mahoney, Scott Arndt, Kyle Crow (Borough Assembly Representative), Bill Barton and Randy
Bishop (City Council Representative).

ALTERNATIVES:
1) The Joint Building Code Review Committee recommends adoption of the new codes with the
recommended amendments made by the Committee. Staff recommends this alternative, because
it is consistent with the City’s requirement as a deferred jurisdiction.

AUGUST 11, 2016
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2) Council could adopt a portion of or some amendments to the codes as recommended by the
Joint Building Code Review Committee. This is not recommended in order to maintain
consistent application of codes.

3) Council could choose not to adopt the new codes as recommended by the Joint Building Code
Review Committee and staff. This is not recommended, since it could affect the City’s deferred
status with the State Fire Marshal office and ISO rating, which could affect insurance costs.

FINANCIAL IMPLICATIONS: Adoption of the new codes will increase residential construction cost
due to new structural requirements. The implementation cost will be minimal to the department and that
cost is included in the FY2017 budget.

LEGAL: N/A

STAFF RECOMMENDATION: Staff recommends the Council adopt Ordinance No. 1354.

CITY MANAGER’S COMMENTS: I support the work the Joint Building Code Review Committee
and the Building Officials put into the review and recommendations to adopt the updated plumbing,
electrical codes, and minor changes to the 2012 international residential code. I recommend Council
support their recommendations by adopting Ordinance No. 1354.

DEPUTY CITY MANAGER’S COMMENTS: Building code updates are determined necessary as
new discoveries in construction safety become known. I support the work of the JBCRC and City
Building Officials to bring these code changes to light and support their recommendation to adopt.

ATTACHMENTS:
Attachment A: Ordinance No. 1354
Attachment B: Memo from Building Official and PW Director to the City Manager
Attachment C: City 2016 Building Code Adoption

PROPOSED MOTION:
Move to adopt Ordinance No. 1354.
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Attachment A

CITY OF KODIAK
ORDINANCE NUMBER 1354

AN ORDINANCE OF THE COUNCIL OF THE CITY OF KODIAK AMENDING
KODIAK CITY CODE 14.04.010; REGARDING THE ADOPTION OF BUILDING
CODES

BE IT ORDAINED by the Council of the City of Kodiak, Alaska, that:

Section 1: Subsection (b) of Kodiak City Code 14.04.010 is hereby amended to read as
follows:

(b) 2012 International Residential Code for one- and two-family dwellings with
the following revisions:

(1) R105.2, Work exempt from permit #10, is modified by striking out “are
not attached to a dwelling and do not serve the exit door required by Sec-
tion R311.4.”

(2) R301.2.1.1 is modified by adding to the end of the section:

The following may be built to Seismic design category D2 with 110 MPH
wind speed in B and C wind exposure areas provided that the house was
permitted before the adoption of the 2012 Residential Building Code.

One permit only. An addition that is not more than 15% of the total gross
square foot area of the existing building that the addition will be attached
to. Roof pitch is a maximum of 5/12 or less. One story additions may be
built on a piling foundation provided existing building has a piling founda-
tion.

Other exempt structures in section R105.2 titled Work exempt from per-
mit.

(3) R311.7.5.1, Riser height, is modified as follows:

The maximum riser height shall be 8 inches (203mm). The riser shall be
measured vertically between leading edges of the adjacent treads. The
greatest riser height within any flight of stairs shall not exceed the smallest
by more than 3/8 inch (9.5 mm). Risers shall be vertical or sloped from the
underside of the nosing of the tread above at an angle not more than 30
degrees (0.51 rad) from the vertical. Open risers are permitted provided
that the opening between treads does not permit the passage of a 4-inch-
diameter (102 mm) sphere.

(4) R311.7.5.2, Tread depth, is modified as follows:

The minimum tread depth shall be 9 inches (228mm). The tread depth
shall be measured horizontally between the vertical planes of the foremost
projection of adjacent treads and at a right angle to the tread’s leading
edge. The greatest tread depth within any flight of stairs shall not exceed
the smallest by more than 3/8 inch (9.5 mm).

[Bold and underlined added. Deleted-tanguage-stricken-through:|
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Section 2:

Section 3:

Section 4:

ATTEST:

(5) R313.1, Townhouse automatic fire sprinkler systems, and R313.2, One
and two family dwellings automatic fire sprinkler systems, are modified
by changing the word “shall” to “may.”

(6) Chapter 11, Energy Efficiency. Delete and replace with:

The AHFC amended 2012 IECC and Bees is the energy standard for
the IRC Exelude-thischapter.

(7) Chapters 24, 25, 26, 27, 28, 29, 30, 31, 32, and 33. Delete these chapters
related to plumbing and replace with the 2009 Uniform Plumbing Code.

(8) Chapters 34, 35, 36, 37, 38, 39, 40, 41, 42, and 43. Delete these electrical
chapters and replace with the 2011 National Electrical Code.

(9) M2002.5, Boiler low-water cutoff, is modified by striking out the words
“and hot water.”

(10) Sections R905.2.7.1, R905.4.3.1, R905.5.3.1, R905.6.3.1, R905.7.3.1,
R905.8.3.1 Add to exceptions, Exception #2 Ice barriers are not re-
guired on roofs that can achieve R-42 insulation factor at the top plate
of an exterior wall.

Subsection (d) of Kodiak City Code 14.04.010 is hereby amended to read as
follows:

(d) 2012 20609-Uniform Plumbing Code, as adopted with revisions in 8 AAC
63.010 in-effect-as-of February232011, Appendix Chapter B, Explanatory

Notes on Combination Waste and Vent Systems.

Subsection (f) of Kodiak City Code 14.04.010 is hereby amended to read as
follows:
(f) 2014 2641National Electric Code.
(1) New Section 300.4(1) is added to read as follows:
Thermoplastic type insulated conductors may not be installed when the
working environment is below 20 degrees Fahrenheit.
(2) Section 410.16 is amended to read as follows:
Luminaries and Transformers in closets.

This ordinance shall be effective on the date that is one month after its final
passage and publication in accordance with Kodiak Charter Section 2-13.

CITY OF KODIAK

MAYOR

CITY CLERK
[Bold and underlined added. Deleted-tanguage-stricken-through:|
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First Reading: July 14, 2016
Second Reading:
Effective Date:

[Bold and underlined added. Deleted-tanguage-stricken-through:|
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Attachment B

BUILDING DEPARTMENT

710 MILL BAY ROAD, ROOM 208

KODIAK, ALASKA 99615
dmathers@city.kodiak.ak.us TELEPHONE 907-486-8070
thansen@city.kodiak.ak.us 907-486-8072

FAX 907-486-8600

To: Aimee Kniaziowski, City Manager
From: Douglas Mathers, Building Official
Thru: Mark Kozak, Public Works Director and Doug Mathers, Building Official
Date: June 10, 2016

Agenda

Adoption of New Construction Codes
Item:

The joint building code review committee began meeting in January 2016 and met a total
of 5 times finalizing their recommendations in April 2016. The Joint Building Code
Review Committee is made up of six members. They are John Butler, Ed Mahoney, Scott
Arndt, Kyle Crow (Borough Assembly representative), Bill Barton and Randy Bishop
(City Council Representative).

The Joint Building Code Review Committee voted unanimously to recommend adopting
the 2012 Uniform Plumbing code, the 2014 National Electrical Code. There are also a
few minor housekeeping changes to the 2012 International Residential Code.

Please see attachment of Kodiak City Code Title 14 for rewrite.
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Attachment C

A. The 2009 International Building Code, as adopted with revisions in 13 AAC 50.020,
and including Appendix H, Signs, for all buildings except one- and two-family dwellings
and residential accessory buildings; provided, that the following revisions to the 2009
International Building Code in 13 AAC 50.020 are not adopted: (1) the deletion in 13
AAC 50.020(1) of Sections 103, 104.4, 104.6, 104.8, 105.4, 107.5, 108.4, 109.2, 109.5
and 110 to 115; and (2) the revisions in 13 AAC 50.020(7), (8), (9), (10), (11), (16), (17),
(66), (73), (74) and (77);

B. 2012 International Residential Code for One- and Two-Family Dwellings with the
following revisions:

1. R105.2, Work exempt from permit, is amended to read as follows:

Building: #10. Decks not exceeding 200 square feet (18.58 m?) in area, that
are not more than 30 inches (762 mm) above grade at any point.

2. R301.2.1.1, Wind limitations and wind design required, is amended to read as
follows at the end of the section:

The following may be built to Seismic design category D2 with 110 MPH wind
speed in B and C wind exposure areas provided that the house was
permitted before the adoption of the 2012 Residential Building Code.

1) One permit only. An addition that is not more than 15% of the total gross
square foot area of the existing building that the addition will be attached to.
Roof pitch is a maximum of 5/12 or less. One story additions may be built on
a piling foundation provided existing building has a piling foundation.

2) Other exempt structures in section R105.2 Work exempt from permit.
3. R311.7.5.1, Risers, is amended to read as follows:

The maximum riser height shall be 8 inches (203mm). The riser shall be
measured vertically between leading edges of the adjacent treads. The
greatest riser height within any flight of stairs shall not exceed the smallest by
more than 3/8 inch (9.5 mm). Risers shall be vertical or sloped from the
underside of the nosing of the tread above at an angle not more than 30
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degrees (0.51 rad) from the vertical. Open risers are permitted provided that
the opening between treads does not permit the passage of a 4-inch-
diameter (102 mm) sphere.

4. R311.7.5.2, Treads, is amended to read as follows:

The minimum tread depth shall be 9 inches (228mm). The tread depth shall
be measured horizontally between the vertical planes of the foremost
projection of adjacent treads and at a right angle to the tread’s leading edge.
The greatest tread depth within any flight of stairs shall not exceed the
smallest by more than 3/8 inch (9.5 mm).

5. R313.1, Townhouse automatic fire sprinkler systems, is amended to read as
follows:

An automatic residential fire sprinkler system may be installed in townhouses.

6. R313.2, One- and two-family dwellings automatic fire sprinkler systems, is
amended to read as follows:

An automatic residential fire sprinkler system may be installed in one- and
two-family dwellings.

7. Chapter 11- Delete and replace with. The AHFC amended 2012 IECC and Bees
is the energy standard for the IRC

8. Chapters 24, 25, 26, 27, 28, 29, 30, 31, 32, and 33. Remove plumbing chapters
related to the International Residential Code and insert the 2009 Uniform Plumbing
Code.

9. Chapters 34, 35, 36, 37, 38, 39, 40, 41, 42, and 43. Remove electrical chapters
of the International Residential Code and insert the 2011 National Electrical Code.

10. M2002.5, Boiler low-water cutoff, is amended to read as follows:
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All steam boilers shall be protected with a low-water cutoff control. The low-
water cutoff shall automatically stop the combustion operation of the
appliance when the water level drops below the lowest safe water level as
established by the manufacturer.

Add #11. Sections R905.2.7.1, R905.4.3.1, R905.5.3.1, R905.6.3.1, R905.7.3.1, R905.8.3.1 Add to
exceptions, Exception #2 Ice barriersare not required on roofs that can achieve R-42

C. 2009 International Building Code Appendix J, Grading;

D. The Uniform Plumbing Code, as adopted with revisions in 8 AAC 63.010
I , Appendix Chapter B, Explanatory Notes on
Combination Waste and Vent Systems; and Appendix Chapter H, Recommended
Procedures for Sizing Commercial Kitchen Grease Interceptors;

E. The 2009 International Mechanical Code, as adopted with revisions in 13 AAC
50.023, except for the deletions in 13 AAC 50.023(1) of Sections 103, 104, and 106 to
110 of the 2009 International Mechanical Code;

F. The - - National Electrical Code.
1. 300.4, Protection Against Physical Damage, is amended to read as follows:

Where subject to physical damage, conductors, raceways, and cables shall
be protected. Thermoplastic type insulated conductors may not be installed
when the working environment is below 20° Fahrenheit.

2.410.16 is amended to read as follows:

410.16 Luminaries and Transformers in Closets.
G. The 1997 Uniform Code for the Abatement of Dangerous Buildings;
H. The 1997 Uniform Housing Code; and

I. 2009 International Fuel Gas Code, Chapters 6 and 7.
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They are adopted to regulate erection, construction, enlargement, alteration, repair,
moving, removal, conversion, demolition, occupancy, equipment, use, height, area, and
maintenance of buildings or structures in the borough; to provide for the issuance of
permits and collection of fees therefor; and to provide penalties for violations of these
regulations. The building codes so adopted shall be interpreted, administered, and
enforced with the local amendments hereinafter specifically set forth, by the borough
building official, who is authorized to take such action as may be reasonably necessary
to enforce the purposes of this section. The borough manager may appoint or authorize
an assistant or agent to the building official if necessary to carry out the provisions of
this section. [Ord. FY2013-09 §2, 2013; Ord. FY2009-12 §2, 2008; Ord. FY2006-02 §2,
2005; Ord. 02-08 §2, 2002; Ord. 99-04 §2, 1999; Ord. 97-05 §3, 1997; Ord. 92-11 §2,
1992; Ord. 91-13 §2, 1991; Ord. 91-01 §2, 1991; Ord. 88-18-O §3, 1988; Ord. 85-13-0O
§1, 1985; Ord. 84-61-O §10, 1984; Ord. 84-42-O §2, 1984. Formerly §15.04.010].
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MEMORANDUM TO COUNCIL

To: Mayor Branson and City Councilmembers
From: Aimée Kniaziowski, City Manager
Thru: Mike Tvenge, Deputy City Manager and Lon White, Harbormaster

Date: August 11,2016

Agenda Item: IV. c. Second Reading and Public Hearing, Ordinance No. 1355, Authorizing A
Memorandum of Agreement With the Alaska Marine Highway System
Regarding Joint Use of Pier I, and a Supplemental Agreement No. 1 With
the Alaska Marine Highway System for the Lease of Office Space and a
License for Use of Pier 11

SUMMARY: The City of Kodiak entered into an agreement with the State of Alaska, Alaska Marine
Highway System (AMHS), authorizing the State to replace Kodiak’s existing Pier I. The replacement
project is scheduled for completion in July 2016, at which time Pier I will be ready for use again by
AMHS vessels. Memorandum of Agreement (MOA) No. 25175004 and Supplemental Agreement No.1,
No. 25175005, spell out the terms for AMHS’s use of Pier I and II for the next five years. Staff
recommends adopting Ordinance No. 1355, which will allow for continued ferry service at Kodiak
terminals.

PREVIOUS COUNCIL ACTION:

e On July 1, 2008, Council approved City Contract No. 131341, via Ordinance No. 1235,
authorizing a five-year lease and dock agreement with AMHS. After the five-year term expired,
the agreement was extended for two additional years as allowed per the agreement terms.

e January 2014, Council approved City Record No. 211200, a Memorandum of Agreement
between the City of Kodiak and the State of Alaska authorizing Kodiak Ferry Terminal
Improvements, State Project No. 68938 (Dock Improvement MOA).

e On May 20, 2015, Council authorized a 3rd one-year extension to the Pier 1 Dock License
Agreement, because the replacement project was delayed due to the presence of Sea Lions at the
project site.

e On July 14, 2016, Council passed Ordinance No. 1355 in the first reading and advanced to the
second reading and public hearing at the next regular or special meeting.

DISCUSSION: The document referred to as the Dock Improvement MOA, defines the terms agreed to
by the City of Kodiak and the State of Alaska for the replacement of Pier I ferry terminal. To summarize
the agreement, the state was responsible for the design, construction and management for the
replacement project. In exchange for the State funding and managing the project, the City of Kodiak is
responsible for all future maintenance and operation costs for the facility once complete. Additionally,

AUGUST 11,2016
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AMHS vessels conducting ferry service to and from Kodiak will not be charged for dockage or other
related services at Pier I for the life of the facility. Per the agreement, the State will contribute funds for
maintenance of Pier I as follows: For the first three years after completion of the new facility, the State
will contribute $55,000 per year for maintenance. On year four and beyond the State will negotiate their
maintenance contribution based on actual maintenance costs offset by revenues the City receives from
other entities using the facility. The State will continue to rent office space in the Chamber Building at
Pier I. The rental terms are spelled out in Supplemental Agreement No. 2517S005.

MOA No. 25175004 is a Joint Use Agreement between the State and City of Kodiak that restates all the
specific terms spelled out in the Dock Improvement MOA and includes terms spelled out in all previous
Dock License Agreements between the State and City for the use of Pier L.

Supplemental Agreement No. 25175005 defines the use and charges for services at Pier II by AMHS.
Unlike Pier I, the use of Pier IT by AMHS vessels is billable. AMHS will pay for dockage, security and
other services at Pier II at preferential rates based on Kodiak Port Tariff No. 12.

ALTERNATIVES:
1) Adopting Ordinance No. 1355 will allow for continued ferry service at Kodiak terminals Pier I
and II. This is staff’s recommendation.
2) Do not adopt Ordinance No. 1355, which could interrupt ferry service to Kodiak and is not
staff’s recommendation.

LEGAL: The City Attorney worked with the Harbormaster and reviewed MOA 25175004 and
Supplemental Agreement No. 25175005 and prepared Ordinance No. 1355.

STAFF RECOMMENDATION: Staff recommends adopting Ordinance No. 1355, allowing for
continued ferry service at Kodiak terminals Pier I and II.

CITY MANAGER’S COMMENTS: It has taken the Harbormaster substantial time and effort to work
with AMHS to bring these finalized agreements forward. The agreements allow continued use of both
City Piers by AMHS. I recommend Council adopt this ordinance.

DEPUTY CITY MANAGER’S COMMENTS: The reconstruction of Pier I is a great asset to our
harbor and community. With this Pier replacement, the State required a new Memorandum of
Agreement, including supplemental agreements, which our Harbor Master negotiated on behalf of the
community. I support adoption of Ordinance No. 1355.

ATTACHMENTS:
Attachment A: Ordinance No. 1355
Attachment B: MOA No. 25175004, Joint Use Agreement (Pier I terms)

AUGUST 11, 2016
Agenda Item IV. c. Memo Page 2 of 3
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Attachment C: Supplemental Agreement No. 2517S005 (Pier II terms and charges)
Attachment D: Dock Improvement MOA (Complete with Appendix)

PROPOSED MOTION:
Move to adopt Ordinance No. 1355.

AUGUST 11,2016
Agenda Item IV. c. Memo Page 3 of 3
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Attachment A

CITY OF KODIAK
ORDINANCE NUMBER 1355

AN ORDINANCE OF THE COUNCIL OF THE CITY OF KODIAK
AUTHORIZING A MEMORANDUM OF AGREEMENT WITH THE ALASKA
MARINE HIGHWAY SYSTEM REGARDING JOINT USE OF PIER |, AND A
SUPPLEMENTAL AGREEMENT NO. 1 WITH THE ALASKA MARINE HIGHWAY
SYSTEM FOR THE LEASE OF OFFICE SPACE AND A LICENSE FOR USE OF PIER
1

WHEREAS, in January 2014 the State of Alaska Marine Highway System (“AMHS”)
and the City of Kodiak (“City”) entered into a Memorandum of Agreement providing for the
replacement of Pier | with new Kodiak Ferry Terminal Dock Improvements (“Facility”); and

AMHS and the City have negotiated a Memorandum of Agreement (“Joint Use
Agreement”) to memorialize their respective rights and responsibilities with respect to the
Facility; and

WHEREAS, the City owns the property located on Lot 4-A, Block 18, New Kodiak
Subdivision, as shown on Plat 76-31, Kodiak Recording District, which address is 100 Marine
Way, Kodiak, Alaska; and

WHEREAS, AMHS desires to continue leasing office space at this property for the
purpose of operating a terminal office and to license use of Pier Il on a first-call, first-served
basis for the docking of AMHS vessels, and the parties have negotiated a Supplemental
Agreement No. 1 to the Joint Use Agreement (“Supplemental Agreement”) regarding these
matters; and

WHEREAS, City Charter Article V-17 requires that any contract which by its terms will
not be fully executed within five years and the sale or lease of any City property, real or
personal, or the sale or other disposal of any interest therein, the value of which property, lease,
or interest is more than $30,000, shall be made only by ordinance; and

WHEREAS, the value of the City’s interests under the Joint Use Agreement and the
Supplemental Agreement exceed $30,000.

NOW, THEREFORE, BE IT ORDAINED by the Council of the City of Kodiak, Alaska,
as follows:

Section 1: The Council of the City of Kodiak hereby authorizes the Joint Use Agreement
with AMHS for a term of 30 years, commencing on the effective date of this
ordinance, retroactive to the date of the transfer of the Facility from the State of
Alaska to the City, and the Supplemental Agreement for a term of one year
commencing on the effective date of this ordinance, retroactive to July 1, 2016,
plus four one-year optional renewals.

Section 2: The form and content of the Joint Use Agreement and the Supplemental
Agreement between the City and AMHS hereby are in all respects authorized,

Ordinance No. 1355
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Section 3:

ATTEST:

approved and confirmed, and the City Manager hereby is authorized, empowered
and directed to execute and deliver the Joint Use Agreement and the
Supplemental Agreement to AMHS on behalf of the City, in substantially the
form and content now before this meeting but with such changes, modifications,
additions and deletions therein as she shall deem necessary, desirable or
appropriate, the execution thereof to constitute conclusive evidence of approval of
any and all changes, modifications, additions or deletions therein from the form
and content of said documents now before this meeting, and from and after the
execution and delivery of said documents, the City Manager hereby is authorized,
empowered and directed to do all acts and things and to execute all documents as
may be necessary to carry out and comply with the provisions of the documents as
executed.

The Agreements authorized by this ordinance are subject to the requirements of
City Charter Section V-17. Therefore, if one or more referendum petitions with
signatures are properly filed within one month after the passage and publication of
this ordinance, this ordinance shall not go into effect until the petition or petitions
are finally found to be illegal and/or insufficient, or, if any such petition is found
legal and sufficient, until the ordinance is approved at an election by a majority of
the qualified voters voting on the question. If no referendum petition with
signatures is filed, this ordinance shall go into effect one month after its passage
and publication.

CITY OF KODIAK

MAYOR

CITY CLERK

First Reading: July 14, 2016
Second Reading:
Effective Date:

Ordinance No. 1355
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Attachment B

MEMORANDUM OF AGREEMENT
No. 25175004
Between
STATE OF ALASKA
Department of Transportation and Public Facilities
Alaska Marine Highway System
And
CITY OF KODIAK
Regarding
JOINT USE AGREEMENT RE FEDERAL-AID FACILITY

The State of Alaska, Department of Transportation and Public Facilities (DOT&PF),
Alaska Marine Highway System (AMHS or State) and the City of Kodiak, Alaska (City) enter
this Memorandum of Agreement (MOA or Agreement).

RECITALS

WHEREAS, DOT&PF is responsible for the planning, design, and construction of state
transportation facilities, AS 44.42.020;

WHEREAS, the City is a home rule city and empowered to enter agreements with the
State, AS 29.35.010(13);

WHEREAS, in January 2014, DOT&PF and the City entered a Memorandum of
Agreement regarding Kodiak Ferry Terminal & Dock Improvements (Project #68938), which is
attached as Appendix 1 (Dock Improvements MOA);

WHEREAS, the Federal Highway Administration (FHWA) participated in Project
#68938 by furnishing federal-aid to the Project;

WHEREAS, the ferry terminal, the newly constructed dock, and ancillary improvements
resulting from Project #68938 (the Facility) will serve as components of both the State and the
National Highway Systems;

WHEREAS, the City and AMHS (the Parties) acknowledge that the Facility will serve as
AMHS’ principal terminal in Kodiak but recognize that, from time to time, they may enter
supplemental agreements under which the City may provide office space, prescribed services,
and the like to AMHS in exchange for negotiated compensation (Supplemental Agreements); and

WHEREAS, the Parties wish to memorialize the key elements of their agreement and
their respective rights and responsibilities in relation thereto;

Memorandum of Agreement No. 2517S004: AMHS & City of Kodiak Page 1 of 8
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NOW, THEREFORE, in consideration of the foregoing recitals and for other good and
valuable consideration, the receipt and sufficiency of which the Parties hereby acknowledge, and
intending to be legally bound, the Parties agree as follows:

TERMS OF AGREEMENT
I. Incorporation

The Parties agree the foregoing Recitals are true and correct and incorporate them into this
Agreement by reference.

Il. Term

This Agreement is effective once signed by both Parties and remains in continuous effect
for the same duration as the Dock Improvements MOA, which is 30 years from [insert date of
transfer of ownership from DOT&PF to the City], plus any negotiated extensions. See Appendix
1, Part Il, (A) and (B).

I11. Facility Premises

The Facility, known as Pier 1, includes the entire dock constructed in DOT&PF Project
#68938, the adjacent berth of suitable dimensions to accommodate current and future AMHS
ferry vessels, and any additional area AMHS may reasonably require to comply with applicable
security requirements. As a visual aid, Appendix 2 provides a general depiction of the Facility,
which is shaded in dark gray and is generally indicated by arrows emanating from boxes labeled
“Dock” and “Berth”. NOTE: The City only has jurisdiction over the tidelands it owns as
depicted in Appendix 2.

IV. Purpose
The general purpose of this MOA is three-fold:

(A) First, it identifies the principal terms of the Parties’ rights and responsibilities
regarding the Facility;

(B) Second, the MOA confirms the Parties’ intent that: (1) during the Term of this MOA,
they may enter Supplemental Agreements and (2) they will append such Supplemental
Agreements to this MOA so that all City-AMHS agreements regarding ferry-related services are
appropriately organized and may be tracked throughout the life of the Facility; and

(C) Finally, the Agreement acknowledges the Parties’ intent that public ferry vessels
belonging to entities other than AMHS are also entitled to the exclusive, priority use as
addressed in Part V below.

Memorandum of Agreement No. 2517S004: AMHS & City of Kodiak Page 2 of 8
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V. Exclusive, Priority Use

(A) AMHS vessels and operations, and those of any other entity providing public ferry
service, are entitled to exclusive, priority use of the Facility throughout the term of this
Agreement. At the following times, the City will remove or cause to be removed any vessel or
obstruction and terminate any use at the Facility if its presence interferes with the operations,
safety, or schedule of AMHS or other public ferry operator or the well-being of their passengers
or customers:

e areasonable time prior to arrival of the ferry at the Facility;

e during the ferry’s presence at the Facility; and

e areasonable time following departure the ferry vessel from the Facility.

If opinions differ as to whether a competing vessel or use interferes with the operations, safety,
or schedule of AMHS or another public ferry service or the well-being of their passengers or
customers, the opinion of ferry vessel’s master shall be conclusive.

(B) In the case of conflict between AMHS’ exclusive, priority use and such use by
another public ferry service, AMHS’ entitlement to exclusive, priority use shall prevail.

(C) As used in this Agreement, the term “public ferry vessel” means a ship that is owned
or demise (bareboat) chartered by the government of the United States, by a State or local
government and transports passengers and, perhaps, their vehicles between points that make up a
continuing highway.

V1. No Facility Rental, Costs, or Fees

(A) The City shall not assess any rental, cost, or fee on AMHS, another public ferry, or
their passengers or customers in connection with use of the Facility. This prohibition is effective
throughout the life of the Facility.

(B) Notwithstanding subpart (A), AMHS will provide the City with an annual financial
contribution to help offset the cost of performing Right-of-Way, Operations, and Maintenance
Obligations, as more fully addressed in Part VI of the Dock Improvements MOA that is attached
as Appendix 1.

VI1. Facility Maintenance, Parking, & Security

(A) The City is responsible for fulfilling all obligations identified in Part VI(A)-(B) of the
Dock Improvements MOA. See Appendix 1.

(B) At no cost to the State, the City will furnish parking along Marine Way or an area
immediately adjacent to the Facility to permit transaction of business at the terminal and to
accommodate passenger vehicles for ferry staging purposes and for arrival and departure of
passengers.
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(C) Prior to the AMHS vessel arrival and while an AMHS vessel is present at the
Facility, AMHS will fulfill all requirements regarding vessel and facility security as required by
the Maritime Transportation Security Act of 2002, as codified in 46 U.S.C. Chapter 701, its
implementing regulations, and any related or successor legislation and regulations.

VIIIl. AMHS Use of Reasonable Care

(A)  AMHS will use and occupy the Facility in a safe and reasonable manner for
lawful purposes only.

(B) If an AMHS vessel damages a component of the Facility as a result of negligent
vessel operation, the State will be responsible for the cost of restoring the component to the same
condition that existed prior to the damage. The State is not liable for any other harm, loss, or
injury to the City stemming from the dock damage. The State is not responsible for damage
caused by others.

IX. Indemnification

The City shall indemnify, hold harmless, and defend the State from and against any claim
of, or liability for, negligent acts, errors or omissions of the City arising in connection with this
Agreement. The City is not required to indemnify the State for a claim of, or liability for, the
independent negligence of the State. If there is a claim of, or liability for, the joint negligent error
or omission of the City and the independent negligence of the State, the indemnification and hold
harmless obligation shall be apportioned on a comparative fault basis. “City” and “State,” as
used within this article include the employees, agents, and other contractors who are directly
responsible, respectively, to each. The term “independent negligence” is negligence other than in
the State’s monitoring, approving, or accepting the City’s services.

X. Insurance

(A) Without limiting the City’s indemnification obligation, the City shall purchase and
maintain in force at all times during the performance of services in connection with this
Agreement the following policies of insurance. Where specific limits are show, it is understood
that they shall be the minimum acceptable limits. If the City’s policy contains higher limits, the
State will be entitled to coverage to the extent of such higher limits. The City shall provide the
State with current Certificates of Insurance showing evidence of the coverage required under this
section of the Agreement. The Certificate Holder shall show as: State of Alaska, DOT&PF, POB
112500, Juneau, AK 99811-2500.

(B) The City shall provide and maintain, for all employees engaged in work in
connection with this Agreement, coverage as required by AS 23.30.045 and any other statutory
obligations including but not limited to U.S.L. & H. Act requirements. The policy must waive
subrogation against the State.

(C) The City shall provide commercial general liability insurance or its equivalent with
limits not less than One Million Dollars ($1,000,000.00) combined single limit per occurrence
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and annual aggregates where generally applicable. The State of Alaska shall be named as
additional insured.

(D) All insurance shall be considered to be primary and non-contributory to any other
insurance carried by the State through self-insurance.

(E) At periodic intervals, the State will review the adequacy of insurance coverages and
policy limits under this Agreement. If the State reasonably concludes that the type or amount of
insurance is not adequate, it will notify the City, which will promptly revise the type or amount
of insurance as requested by the State.

XI. Notification

When any written notice, request, direction, or other communication is necessary, the
Parties will deliver it in person, by certified mail, or by email addressed to the party for whom it
is intended, as follows:

AMHS: General Manager
7559 N Tongass Hwy
Ketchikan, AK 99901
Ph: 907/228-7250
Current addressee: john.falvey@alaska.gov

City: City Manager
City of Kodiak
710 Mill Bay Road, Room 216
Kodiak, AK 99615
Ph: 907/785-3804
Current addressee: manager@city.kodiak.ak.us

XI1. Miscellaneous Provisions

(A) Each Party represents and warrants to the other that (i) it is duly organized, validly
existing and in good standing under the laws under which it is organized; (ii) it has the power
and authority to enter into this Agreement and to perform fully its obligations hereunder; (iii) the
individual executing this Agreement on its behalf has the authority to do so; (iv) the obligations
created by this Agreement, insofar as they purport to be binding on it, constitute legal, valid and
binding obligations enforceable in accordance with their terms; and (v) it is under no contractual
or other legal obligation that shall in any way interfere with its full, prompt and complete
performance hereunder.

(B) This Agreement inures to the benefit of and is binding upon the Parties and their
respective successors and permitted assigns, if any.

(C) This Agreement shall not be construed as creating the relationship of principal-agent,
master-servant, partnership, or joint venture between the Parties. Neither party shall have
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authority to make any statements, representations, or commitments of any kind or to take any
action that is binding on the other, except as explicitly provided herein or authorized by the other
Party in writing.

(D) Neither Party may assign any portion of this Agreement or any benefits or rights
arising under the Agreement without the written consent of the other.

(E) No supplement, modification, or amendment of this Agreement is binding unless
executed in a writing signed by the authorized representative of the Party to be bound thereby.
No provisions of this Agreement may be waived unless done in writing and signed by the
authorized representative of the Party to be charged therewith. Waiver of any one provision shall
not be deemed to be a waiver of any other provision

(F) Waiver by a Party of any default by the other will not be deemed a waiver of rights
concerning any subsequent default.

(G) The headings used in this Agreement are for convenience only and shall not be
deemed to limit or affect any of the provisions of the Agreement.

(H) This Agreement shall not be construed as conferring any legal rights, privileges, or
immunities or as imposing any legal duties or obligations on any person or persons other than the
parties named in this Agreement.

(I) The City is not an intended beneficiary of any contracts between AMHS and any
contractors, subcontractors or consultants or any other third parties, and has no contractual rights
with respect to such contracts or any provisions thereof, unless expressly stated otherwise.

(J) This Agreement has been jointly negotiated and drafted by the parties, and both
parties have had the ability and opportunity to consult with legal counsel prior to signature. The
Agreement shall not be construed for or against either party.

(K) This agreement is governed by the laws of the State of Alaska. All claims arising in
connection with this agreement shall be brought in Superior Court in Juneau, Alaska, and no
other.

(L) If a court of competent jurisdiction holds any portion of this Agreement invalid, the
invalid portion will be severed and will not affect the validity of the remainder.

(M) The provisions of this MOA constitute the whole of the agreement between the
Parties with respect its subject matter; no separate understandings or side agreements exist.

Memorandum of Agreement No. 2517S004: AMHS & City of Kodiak Page 6 of 8
Joint Use Agreement re Federal-Aid Facility
54



Dated: ALASKA MARINE HIGHWAY SYSTEM

By:

Capt. John F. Falvey, Jr. General Manager

STATE OF ALASKA )
) Ss.
FIRST JUDICIAL DISTRICT )

The foregoing instrument was acknowledged before me on __, 2016, by Capt. John
F. Falvey, Jr,. General Manager of the Alaska Marine Highway System, on behalf of the Alaska
Marine Highway System.

Notary Public in and for Alaska
My commission expires:

Dated: CITY OF KODIAK

By:

City Manager

STATE OF ALASKA )
) SS.
THIRD JUDICIAL DISTRICT )

The foregoing instrument was acknowledged before me on __, 2016, by Aimée
Kniaziowski, City Manager of the City of Kodiak, an Alaska municipal corporation, on behalf of
the City.

Notary Public in and for Alaska
My commission expires:
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Acknowledgment of the Kodiak City Council

BE IT REMEMBERED that on the day of , 2016 at a regular meeting, of the
City of Kodiak Assembly of the City of Kodiak, a home rule city established under Alaska law,
granted its approval of the foregoing instrument.

Dated:

Clerk, City of Kodiak
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Attachment C

SUPPLEMENTAL AGREEMENT NO. 1
No. 2517S005
Between
STATE OF ALASKA
Department of Transportation and Public Facilities
Alaska Marine Highway System
And
CITY OF KODIAK
Regarding
Joint Use Agreement re Federal-Aid Facility
(Office Lease and Pier Il Dock License)

The State of Alaska, Department of Transportation and Public Facilities (DOT&PF),
Alaska Marine Highway System (AMHS or State) and the City of Kodiak, Alaska (City) enter
this Supplemental Agreement to Memorandum of Agreement No. 2517S004.

RECITALS

WHEREAS, the City is a home rule city and empowered to enter agreements with the
State, AS 29.35.010(13);

WHEREAS, state law authorizes DOT&PF to cooperate, coordinate, and enter
agreements with local government entities in exercising its powers and duties,
AS 44.42.020(a)(6);

WHEREAS, DOT&PF’s marine division, AMHS, is responsible for managing and
operating State ferries and related facilities, AS 44.42.020(a)(7);

WHEREAS, in State DOT&PF Project #68938, DOT&PF demolished the existing timber
ferry dock in Kodiak and constructed a new steel and concrete dock facility in its place through
use of federal-aid (Facility);

WHEREAS, the Facility will serve as AMHS’ principal terminal in Kodiak;

WHEREAS, to fulfill its public transportation function based at the Facility, AMHS will
periodically require additional, offsite dock space to augment space available at the Facility and
it will require office space to enable its staff to carry out administrative functions related to its
ferry service in Kodiak; and

WHEREAS, the City possesses additional dock space at its Pier Il and available office
space in Kodiak;

NOW, THEREFORE, in consideration of the foregoing recitals and for other good and
valuable consideration, the receipt and sufficiency of which the Parties hereby acknowledge, and
intending to be legally bound, the Parties agree as follows:
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TERMS OF AGREEMENT

1. Incorporation: The Parties agree the foregoing Recitals are true and correct and
incorporate them into this Agreement by reference.

2. Term: The term of this Agreement is five (5) years, consisting of an initial term
commencing on the effective date of Ordinance No. 1355, retroactive to July 1,
2016, and expiring on June 30, 2017, with four (4) individual one-year renewal options.
Renewal options will automatically renew unless the State provides written notice of
termination no less than seven days prior to the renewal date. The City or AMHS may
terminate this agreement before expiration of the prescribed term, provided it first serves 90-days
advance written notice upon the other party.

3. Leased Office Premises: The City leases to AMHS that portion of the building
(approximately 800 square feet) located on Lot 4-A, Block 18, New Kodiak Subdivision, as
show on Plat 76-31, Kodiak Recording District, 100 Marine Way (Office Premises), which
includes the manager’s office, ticket office and passenger waiting room, subject to all prior
easements, conveyances and restrictions of record. As tenant, AMHS and its patrons are also
entitled to use the adjacent, City-owned and handicapped-equipped public restrooms.

4, Licensed Use of Pier I1: Kodiak Pier Il, commonly known as the City Dock, is a
multi-use dock available on a first- call, first-serve basis. The City shall permit AMHS vessels to
berth at Pier 1l any date that the Pier is available. City officials will work with AMHS prior to
publication of AMHS’ annual schedule and at other times to reserve dock space and enable
scheduled ferry service.

5. Pier Il Responsibilities:

(A) Parking: The City shall designate an area on or immediately adjacent to Pier Il to
accommodate parking for a minimum of fifty vehicles awaiting loading upon the State ferries at
no cost to the State. Owners of vehicles or equipment left in the staging area longer than four
hours before or after a port call will be charged storage at the City’s published rates.

(B) Maintenance: The City shall provide all necessary maintenance and snow
removal services to keep safe and free from hazard all exterior areas utilized by the State and its
employees and passengers at Pier Il.

(C) Security: Per 33 CFR, Part 105 Maritime Facilities Security and USCG approved
AMHS and Port of Kodiak security plans, the City and State will execute their respective
security duties per approved vessel and facility security plans. When docking is complete, the
AMHS vessel security officer (VSO) shall be responsible for AMHS vessel and adjacent shore
side facility security unless otherwise agreed upon in a written Declaration of Security (DoS).
The VSO will ensure security measures are implemented per the USCG approved AMHS vessel
and facility Security Plan. Screening of passengers, baggage, vehicles, carry-ons, etc. will be the
responsibility of the State.
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6. Compensation:

(A) Office Premises: Annual rent for building space shall be $16,242.94 payable in
monthly installments of $1,353.57. Rent shall increase one percent (1%) per year thereafter.
Rent does not include garbage generated by the AMHS vessels or building utilities.

(B) Utilities and Janitorial: The State shall pay under separate meter electricity costs
for the Office Premises. The State shall pay twenty-five percent (25%) of the building’s heating
oil costs and janitorial services for the space it occupies, which the City will document through
furnished invoices. However, the State shall have the option to do its own janitorial work in lieu
of paying the building janitorial service. Sewer and water for the premises will be provided by
the City and is included in the annual rent. AMHS will arrange for disposal of the garbage
generated by their vessels and office. On an as-needed basis, AMHS will pay $50.00 per useage
for each AMHS vessel that requires potable water at Pier | and Pier I1.

(C)Pier 11 Dockage: The State shall pay 50% of the City’s published 2016 through
2020 terminal tariff rates. AMHS rates are defined in Table 1 below. In the event severe
weather or unexpected emergencies make it unsafe to depart, AMHS may remain at the dock up
to a total of 48 hours without additional charge. Dockage longer than 48 hours will be charged at
100% of the 2016 terminal tariff rate. In the event that Pier Il was previously reserved for
another vessel, the ferry shall leave the Pier. The terminal tariff rates charged to AMHS can only
be changed by invoking the amendment provision in this agreement [17 — Miscellaneous
Provisions (E)].

TUSTUMENA | KENNICOTT | TUSTUMENA | KENNICOTT
Year 296ft x 382ft x Per 12 Hours | Per 12 Hours
2016 $1.15 $1.30 $340.40 $496.60
2017 $1.20 $1.40 $355.20 $534.80
2018 $1.25 $1.50 $370.00 $573.00
2019 $1.30 $1.60 $384.80 $611.20
2020 $1.30 $1.60 $384.80 $611.80

Fees will be paid by the State upon billing in triplicate, payable monthly in arrears.

(D) Pier 11 Security: When Pier | and Il facility security is necessary to comply with
applicable law or regulations, AMHS will compensate the City in accordance with the following
fee schedule:

MARSEC Level 1:  $65/per port call (Pier Il Only)
MARSEC Level 2:  $65/man hour, $90/man hour overtime
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MARSEC Level 3:  $65/man hour, $90/man hour overtime

7. Pier 11 Physical Damage: The State will repair any physical damage to Pier 1l
that is directly attributable to AMHS operations. Alternatively, if the City repairs the damage, the
State will reimburse the City for documented reasonable costs that it has incurred as a proximate
result of the damage. However, the State is not responsible for damages caused by others nor is it
responsible for reimbursing the City for any costs incurred regarding damage caused by others. If
the City believes the State has damaged the facility, it must promptly notify the State of any such
damages as soon as practicable. Repairs made by the state must be approved in advance by the
City. For repairs made by the city, an itemized invoice shall accompany any request for
reimbursement.

8. Freight Charges: The City will not assess any fee for vehicles, cargo, or
passengers moving across Pier Il to and from the State ferries, irrespective of any contrary
language contained in the Kodiak terminal tariff.

0. Equipment: All equipment of whatsoever nature that the State installs shall
continue to be the property of the State and may be removed by the State at the expiration of this
Supplemental Agreement.

10. Line Handling: AMHS is responsible for arranging line handing for its vessels
that call at Pier I and Pier II.

11. Other Duties of the State: The State shall:

(A)  Use and occupy the Office Premises and Pier Il in a careful and proper manner
and for lawful purposes only.

(B)  Not assign this Supplemental Agreement, not sublease the Office Premises, nor
any part thereof without the written consent of the City. However, if the State requests consent,
the City shall not unreasonably withhold it.

(C)  Leave the Office Premises at termination of this Supplemental Agreement in
reasonable condition, less normal wear and tear.

(D)  Following receipt of reasonable notice, permit the City to enter upon the Office
Premises at all reasonable times to examine their condition.

(E) Not alter the exterior appearance of the Office Premises without written consent
of the City but may post signs identifying the building as the ferry ticket office or terminal.

(F) Not alter components of the Pier Il (bull rails, fender, etc.) unless plans are
approved by the City. Plans shall be submitted to the City harbormaster and City engineer for
approval prior to the start of any modification.
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(G)  Coordinate with the Kodiak Chamber of Commerce to ensure that the public
restrooms adjacent to the leased area are available for use by the general public whenever the
building is open to the public. Since the State is not leasing the area comprising the public
restroom, it is not responsible for maintenance, repair, or liability in connection with the same.
Also, the City will defend, indemnify, and hold the State harmless regarding any injury, damage,
claim, or the like arising from use of the public restroom facilities by a person who is not in the
building in furtherance of a passenger-carrier relationship or other business relations with
AMHS.

(H)  The State shall have control of only that portion of Pier Il that its vessel occupies
plus a staging area adjacent to the same location as designated by the City harbormaster. The
City will provide sufficient space at Pier Il to enable the State to properly implement its vessel
security plan.

12. Other Duties of the City: The City shall:

(A)  Not unreasonably withhold any approval the State may require in connection with
this Supplemental Agreement.

(B)  Maintain Pier Il in good repair and usable condition during the term of this
agreement and any renewal or extension thereof;

(C)  Maintain the leased Office Premises in compliance with all applicable laws,
regulations and codes.

(1) If any part of the Office Premises becomes untenantable, a proportionate part of
the rent shall be abated and suspended to the extent of untenantability until the
City restores the Office Premises to a tenantable condition. The State’s decision
shall be controlling as to whether the premises are tenantable. In addition, if the
City fails to correct any violation or remedy any untenantable condition within a
reasonable time, the State shall have the option of hiring competent workmen,
with the City bearing the cost of all materials and labor.

(2) If a substantial portion of the Office Premises are untenantable for more than 30
days, the State may elect to terminate the lease. This 30 day period shall not be so
restrictively construed that the State is bound to remain in the leased facility if the
State’s business cannot be safely executed. If warranted due to unsafe condition,
the State is free to move elsewhere. If the premises are made tenantable again
within this 30 day period, the State will return to the facility for occupancy. The
State may also choose to recover any excess costs, over the abated lease
payments, occasioned by relocation due to unsafe condition

13. Indemnity: The City shall indemnify, hold harmless, and defend the State from
and against any claim of, or liability, for negligent acts, errors or omissions of the City arising in
connection with this Supplemental Agreement. The City is not required to indemnify the State
for a claim of, or liability for, the independent negligence of the State. If there is a claim of, or
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liability for, the joint negligent error or omission of the City and the independent negligence of
the State, the indemnification and hold harmless obligation shall be apportioned on a
comparative fault basis. “City” and “State,” as used within this paragraph include the employees,
agents, and other contractors who are directly responsible, respectively, to each. The term
“independent negligence” is negligence other than in the State’s monitoring, approving, or
accepting the City’s services.

14. Insurance:

(A) Without limiting the City’s indemnification obligation, the City shall purchase and
maintain in force at all times during the performance of services in connection with this
Supplemental Agreement the following policies of insurance. Where specific limits are show, it
is understood that they shall be the minimum acceptable limits. If the City’s policy contains
higher limits, the State will be entitled to coverage to the extent of such higher limits. The City
shall provide the State with current Certificates of Insurance showing evidence of the coverage
required under this section of the Supplemental Agreement. The Certificate Holder shall show
as: State of Alaska, DOT&PF, POB 112500, Juneau, AK 99811-2500.

(B) The City shall provide and maintain, for all employees engaged in work in
connection with this Supplemental Agreement, coverage as required by AS 23.30.045 and any
other statutory obligations including but not limited to U.S.L. & H. Act requirements. The policy
must waive subrogation against the State.

(C) The City shall provide commercial general liability insurance or its equivalent with
limits not less than One Million Dollars ($1,000,000.00) combined single limit per occurrence
and annual aggregates where generally applicable. The State of Alaska shall be named as
additional insured.

(D) All insurance shall be considered to be primary and non-contributory to any other
insurance carried by the State through self-insurance.

(E)  The State shall provide and maintain insurance on its own improvements and
contents in the Office Premises, as well as broad form casualty and marine liability coverage
provided through the State’s comprehensive self-insurance program administered by the Division
of Risk Management.

15. Non-appropriation of Funds: The fiscal year for the State of Alaska is a twelve-
month period beginning July 1 and ending June 30 of the following calendar year. Lease
payments from the State are subject to annual appropriation of funds by the Alaska State
Legislature. After the initial fiscal year of the lease, the State has the right to terminate this lease
in whole, or in part, if:

(A)  The Alaska State Legislature fails to appropriate funds budgeted for continuation
of this lease; or
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(B)  The Legislature fails to appropriate funds to the occupying agency(s) that results
in a material alternation or discontinuance, in whole or in part, of the occupying agency(s)’
programs. The termination of the lease for fiscal necessity and non-appropriation of funds under
this section shall not cause any penalty or liability to be charged to the State, and shall not
constitute a breach or an event of default by the State.

16. Notice: When any written notice, request, direction, or other communication is
necessary, the Parties will deliver it in person, by certified mail, or by email addressed to the
party for whom it is intended, as follows:

AMHS:

City:

AMHS & City of Kodiak

General Manager

7559 N Tongass Hwy

Ketchikan, AK 99901

Ph: 907/228-7250

Current addressee: john.falvey@alaska.gov

City Manager

City of Kodiak

710 Mill Bay Road, Room 216

Kodiak, AK 99615

Ph: 907/785-3804

Current addressee: manager@city.kodiak.ak.us
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17. Miscellaneous Provisions:

(A) Each Party represents and warrants to the other that (i) it is duly organized, validly
existing and in good standing under the laws under which it is organized; (ii) it has the power
and authority to enter into this Supplemental Agreement and to perform fully its obligations
hereunder; (iii) the individual executing this Agreement on its behalf has the authority to do so;
(iv) the obligations created by this Supplemental Agreement, insofar as they purport to be
binding on it, constitute legal, valid and binding obligations enforceable in accordance with their
terms; and (v) it is under no contractual or other legal obligation that shall in any way interfere
with its full, prompt and complete performance hereunder.

(B) This Supplemental Agreement inures to the benefit of and is binding upon the Parties
and their respective successors and permitted assigns, if any.

(C) This Supplemental Agreement shall not be construed as creating the relationship of
principal-agent, master-servant, partnership, or joint venture between the Parties. Neither Party
shall have authority to make any statements, representations, or commitments of any kind or to
take any action that is binding on the other, except as explicitly provided herein or authorized by
the other Party in writing.

(D) Neither Party may assign any portion of this Supplemental Agreement or any benefits
or rights arising under the Agreement without the written consent of the other.

(E) No supplement, modification, or amendment of this Supplemental Agreement is
binding unless executed in a writing signed by the authorized representative of the Party to be
bound thereby. No provisions of this Agreement may be waived unless done in writing and
signed by the authorized representative of the Party to be charged therewith. Waiver of any one
provision shall not be deemed to be a waiver of any other provision

(F) Waiver by a Party of any default by the other will not be deemed a waiver of rights
concerning any subsequent default.

(G) The headings used in this Supplemental Agreement are for convenience only and
shall not be deemed to limit or affect any of the provisions of the Agreement.

(H) This Supplemental Agreement shall not be construed as conferring any legal rights,
privileges, or immunities or as imposing any legal duties or obligations on any person or persons
other than the parties named in this Agreement.

(I) The City is not an intended beneficiary of any contracts between AMHS and any
contractors, subcontractors or consultants or any other third parties, and has no contractual rights
with respect to such contracts or any provisions thereof, unless expressly stated otherwise.

(J) This Supplemental Agreement has been jointly negotiated and drafted by the parties,
and both parties have had the ability and opportunity to consult with legal counsel prior to
signature. The Agreement shall not be construed for or against either party.
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(K) This Supplemental Agreement is governed by the laws of the State of Alaska. All
claims arising in connection with this agreement shall be brought in Superior Court in Juneau,
Alaska, and no other.

(L) If a court of competent jurisdiction holds any portion of this Supplemental Agreement
invalid, the invalid portion will be severed and will not affect the validity of the remainder.

(M) The provisions of this Supplemental Agreement constitute the whole of the
agreement between the Parties with respect its subject matter; no separate understandings or side
agreements exist.

Dated: ALASKA MARINE HIGHWAY SYSTEM
By:
Capt. John F. Falvey, Jr. General Manager
STATE OF ALASKA )
) SS.
FIRST JUDICIAL DISTRICT )
The foregoing instrument was acknowledged before me on , 2016, by Capt.

John F. Falvey, Jr,. General Manager of the Alaska Marine Highway System, on behalf of the
Alaska Marine Highway System.

Notary Public in and for Alaska
My commission expires:
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Dated: CITY OF KODIAK

By:

City Manager
STATE OF ALASKA )
) SS.
THIRD JUDICIAL DISTRICT )

The foregoing instrument was acknowledged before me on , 2016, by Aimée
Kniaziowski, City Manager of the City of Kodiak, an Alaska municipal corporation, on behalf of
the City.

Notary Public in and for Alaska
My commission expires:

Acknowledgment of the Kodiak City Council

BE IT REMEMBERED that on the day of , 2016 at a regular meeting, of the
Council of the City of Kodiak, a home rule city established under Alaska law, granted its
approval of the foregoing instrument.

Dated:

Clerk, City of Kodiak
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Attachment D

% g O
MEMORANDUM OF AGREEMENT
Between

STATE OF ALASKA
Department of Transportation and Public Facilities
And

CITY OF KODIAK
Regarding

KODIAK FERRY TERMINAL & DOCK IMPROVEMENTS
State Project #68938

(Revised December 12, 2013)

The State of Alaska, Department of Transportation and Public Facilities (DOT&PF) and
the City of Kodiak, Alaska (City) enter this Memorandum of Agreement (MOA or Agreement).

RECITALS

WHEREAS, DOT&PF is responsible for the planning, design, and construction of state
transportation facilities, AS 44.42.020;

WHEREAS, this Agreement concerns improvements to the Pier 1 ferry terminal in
Kodiak, which forms part of the state highway system;

WHEREAS, state law authorizes DOT&PF to cooperate, coordinate, and enter
agreements relating to highways with local government entities, AS 19.05.040(10),
AS 44.42.020(a)(6);

WHEREAS, the City is a home rule city and empowered to enter agreements with the
State, AS 29.35.010(13);

WHEREAS, Congress has authorized a high priority earmark as a source of federal
funding for the planning, design, and new construction of an AMHS terminal and approach in
Kodiak;

WHEREAS, the terminal will serve as a component of the National Highway System;

WHEREAS, DOT&PF has conducted a reconnaissance of possible sites for a new ferry
facility and has consulted the City regarding this subject;

WHEREAS, DOT&PF and the City (the Parties) agree that demolition of the existing
Kodiak ferry dock, or Pier 1 Dock, and replacement with a newly constructed dock is the
preferred option for utilization of the federal funding;
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WHEREAS, DOT&PF and the Federal Highway Administration (FHWA) share
responsibilities concerning proper management and administration of the federal funding
appropriated to the state for highway construction;

WHEREAS, DOT&PF acknowledges that the City need not provide a “local match,” or
financial contribution, for construction of this project;

WHEREAS, the Parties are committed to collaborate in working toward the timely,
successful completion of this project;

WHEREAS, the Kodiak City Council has adopted, Ordinance No. 1312, which
authorizes the City to enter this Agreement;

WHEREAS, the Parties wish to memorialize the key elements of this project and their
respective rights and responsibilities in relation thereto;

NOW, THEREFORE, in consideration of the foregoing recitals and for other good and
valuable consideration, the receipt and sufficiency of which the Parties hereby acknowledge, and
intending to be legally bound, the Parties agree as follows:

TERMS OF AGREEMENT
I. Incorporation

The Parties agree the foregoing Recitals are true and correct and incorporate them into this
Agreement by reference.

II. Term

(A) This Agreement is effective once signed by both Parties and expires either: (1) in a
manner consistent with a finding of the DOT&PF Commissioner that public need and the best
interests of State no longer support use of the facility that is the subject of this Agreement as a
public ferry facility or (2) the day following the 30-year anniversary of the date on which
DOT&PF transfers ownership of the Project to the City per Part V of this Agreement, whichever
occurs first.

(B) If this Agreement does not otherwise expire per Part II(A)(1), then, before the 30-
year expiration under Part II(A)(2), the Parties agree to negotiate in good faith for an extension
of this Agreement if the facility remains in serviceable condition and if it is cost effective for the
State to continue use of this existing facility rather than construct a new ferry facility in Kodiak.

II1. Project Purpose and Scope

(A) The purpose of this project is to provide a new terminal facility in Kodiak, which
consists of a new dock and associated improvements that are dedicated to serving Alaska Marine
Highway System (AMHS) vessels and operations, as well as those of any other entity providing
public ferry service. The Parties acknowledge that, following project completion, DOT&PF will
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transfer ownership of the constructed facility to the City and the City will own, operate, and
maintain the facility in accordance with this Agreement. '

(B) This project consists of planning, designing and constructing improvements to
Kodiak’s Pier 1 dock to provide a facility compatible with AMHS vessels and operations, while
maintaining dock functionality for non-AMHS vessels. These improvements are expected to
include demolition of the existing Pier 1 timber dock, construction of a new dock in the same
location as the demolished dock using a steel substructure and concrete decking, sheet pile
retaining wall abutment, vessel fendering and mooring system, purser’s shelter, covered
walkway, security fencing, and upgrades to the fuel and water systems. As shorthand, the Parties
will refer to this collective planning, design, and construction effort as “the Project.”

(C) The current scope, schedule, cost estimates and site plan for the Project are attached
as Appendix A.

IV.Design, Construction, & Ownership of Project

(A) DOT&PF’s principal Project obligations are to:
(1) Submit necessary Project requests in the State capital budgeting process and
obtain legislative authority to spend the appropriated funding;
(2) Provide the federal match share consistent with departmental policy, see
P&P #09.01.040 — Local Match for CIP;
(3) Perform each of the following Project phases, which it will initiate only after
receiving appropriate federal authorization:
e Phase 2: Design;
e Phase 3: Right-of-way acquisition/certification; and
e Phase 4: Construction;
(4) Prepare Plans, Specifications, and Estimate (PS&E) package;
(5) Administer all aspects of Project procurement and resulting contracts;
(6) Develop the Project with DOT&PF staff and/or contracted professional services;
(7) Seek City review, comment, and, if applicable, approval on appropriate subjects,
which may include:
e Project design at 35% and 95% stages of completion;
e PS&E package final review prior to advertisement;
o Construction change orders prior to approval;
(8) Acquire all necessary rights of way in the name of the City of Kodiak;
(9) Pay all appropriate costs, fees, and expenses from appropriated Project monies;
(10) Comply with applicable statute, regulations, codes, and standards regarding
administration, design, and construction of the Project.

(B) The City’s principal Project obligations are to:
(1) Provide a sufficient number of qualified personnel at no cost to the Project as
needed to work with DOT&PF regarding Project development and administration,
including any legal claims that might arise;
(2) Promptly review, comment on, and, if applicable, approve or reject any matter
that DOT&PF submits for the City’s consideration;
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(3) Authorize DOT&PF and its contractors to conduct Project-related work on City
property and provide DOT&PF with construction easements and such other interests
as required to satisfy the needs of Project construction, operations, maintenance, and
right-of-way certification.

(4) Inspect the Project prior to Project closeout.

V. Final Inspection & Transfer of Ownership

(A) The City may participate in DOT&PF’s final inspection of the Project. However,
DOT&PF shall solely determine when the Project reaches substantial completion, as well as the
suitability of contractor’s work. As used in this Agreement, “Substantial completion” means the
point at which:

(1) The newly constructed dock and appurtenant structures, approaches, utilities, fencing,

signage, markings, cameras, and safety/security features (Facility) are installed and

completed, with the exception of minor punch list items;

(2) AMHS and the public can safely and effectively use the Facility without further

delays, impediments, or disruptions; and

(3) DOT&PF’s Project team issues a letter to the contractor acknowledging that the

Project has reached substantial completion.

(B) Following substantial completion and DOT&PF’s determination upon final inspection
that contractor’s work is complete and satisfactory, DOT&PF will transfer title and right-of-way,
operations, and maintenance responsibilities for the Facility to the City, which the City will promptly
accept. On or before the transfer, DOT&PF will provide the City with “as built” drawings of the
Facility.

V1. City’s Right-of-Way, Operations, and Maintenance Obligations

(A) Upon DOT&PF’s transfer of the Facility to the City, the City will acquire and
perform responsibilities imposed by federal and state statute, regulation, procedures, policies,
guidelines, and agreements, to the extent that they apply to the operation and maintenance of the
Facility, including the following:

(1) The obligations identified in:
(a) 23 U.S.C. Chapters 1-5 (Highways} and its implementing regulations,

(b) 23 C.F.R. §1.23 (Right-of-Way);
(c) 23 C.F.R. §1.27 (Maintenance),
(d) 23 CFR Part 710 (Right-of-Way and Real Estate), and

(e) 23 C.F.R. Part 645 (Utilities);

(f) The governing version of Stewardship and Oversight Agreement between
FHWA and DOT&PF (current copy attached as Appendix B);

(g) This Memorandum of Agreement; and

(h) This “Flow-Down” Clause: That is, to the extent federal statute, regulation,
procedure, policy, guideline, or agreement imposes a continuing obligation on
DOT&PF regarding the Facility irrespective of DOT&PF’s transfer to the City,
the City assumes toward DOT&PF all obligations and responsibilities that
DOT&PF owes to FHWA in connection with the Facility.
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(2) State highway requirements see, e.g., AS 19.25.010 et seq. (Utilities, Advertising,
Encroachments, & Memorials), 17 AAC 15.011 et seq. (Utility Permits), DOT&PF Utility
Manual, and DOT&PF Right-of~-Way Manual. (The City may access these manuals on
DOT&PF’s website: http://www.dot.alaska.gov/);

(3) Maritime Transportation Security Act of 2002, as codified in 46 U.S.C. Chapter 701,
and its implementing regulations; and

(4) The obligation to operate and maintain the Facility throughout the term of this
Agreement .

(B) In particular, the City’s Facility responsibilities include the activities identified
immediately below. Except as provided in Part VI(C), the City will fulfill these responsibilities at
its own expense and without reimbursement from DOT&PF:

(1) Planning, scheduling, administration, and logistics of Facility maintenance activities;
(2) Parties agree to a coordinated security plan;

(3) Riprap slope protection, including erosion control, to as-built conditions;

(4) Snow and ice control and associated tasks as may be required for the safe and timely
passage of public users of the ferry terminal and dock;

(5) Maintaining signs and their replacement, including posts and foundations, when
damaged, unreadable, or worn out;

(6) Maintaining dock and fender structures in a proper, serviceable condition, including
panels, piles, cathodic protection components, bull rails, hand rails, cleats, bollards,
ladders, gates, fencing, and overhead and navigational lights; and

(7) Removal of debris, rubbish, and dead animals.

(C) To help offset the City’s cost of performing certain Maintenance Items, the Parties
further agree that AMHS will provide the City with an annual contribution. The amount of
AMHS’ annual contribution will be derived in the following manner:

(1) On or before January 2 of the calendar year in which the Facility is expected to
commence operation, and on or before every January 2 thereafter while AMHS’
contribution commitment remains in effect, the City will provide AMHS with a projected
budget that identifies anticipated Maintenance Items for the ensuing fiscal year, i.e., July
1-June 30, associated costs for each anticipated Item, and anticipated revenue the City
expects to generate during that fiscal year through public use of the Facility as permitted
by Part VIII of this Agreement.
(2) During the first three fiscal years in which the facility is in operation, AMHS will
provide the city with the “AMHS Contribution” which for the first three years will be
$55,000 annually. Beginning in the fourth fiscal year AMHS and the City will negotiate
the “AMHS Contribution” for that year prior to the beginning of said year. At the
conclusion of each fiscal year, but no later than the ensuing August 31, the City will
provide AMHS with an itemized list of actual Maintenance Items performed during that
fiscal year, the associated costs for each Item actually performed, and supporting
documentation that demonstrates such performance and costs. Additionally, the City will
provide AMHS with an accounting of the revenue it generated during that fiscal year
from public use of the Facility.

(3) If the City’s actual cost of performing Maintenance Items during a fiscal year exceeds

the actual revenues generated from public use of the Facility for that year plus the State’s
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contribution, then the City is responsible for those excess costs without further
contribution from AMHS.
Conversely, if the City’s actual cost of facility maintenance during a fiscal year is less
than the actual revenues generated from public use of the facility for that year plus the
appropriate “AMHS Contribution” then the City will promptly reimburse AMHS the
calculated excess amount.

As used in this paragraph “Maintenance [tems” means the tasks identified in Part VI (B) (3)-(6).

(D) Notwithstanding paragraphs (A) - (C) of this Part VI, if an AMHS vessel damages a
dock component at the Facility as a result of vessel operation, DOT&PF will be responsible for
the cost of restoring the damaged component to the same condition that existed prior to the
damage; DOT&PF will not be liable for any other harm, loss, or injury stemming from the dock
damage.

VIIL. Use by AMHS Vessels, Passenger, & Vehicles

(A) AMHS vessels and operations, and those of any other entity providing public ferry
service, are entitled to priority use of the Facility throughout the term of this Agreement. At the
following times, the City will remove or cause to be removed any vessel and terminate any use at
the Facility if its presence interferes with the safety or schedule of an AMHS vessel or the well-
being of its passengers or customers:

e prior to arrival of an AMHS vessel at the Facility;

e during an AMHS vessel’s presence at the Facility; or

e prior to departure of an AMHS vessel’s from the Facility.

If opinions differ as to whether a competing vessel or use interferes with an AMHS vessel,
passengers, or customers, the AMHS vessel master’s opinion shall be conclusive.

(B) The City shall not assess any fee on AMHS or any other entity providing public ferry
service, their passengers, or customers for use of the Facility. This prohibition is effective
throughout the life of the Facility.

(C) Notwithstanding paragraph (B) of this Part VII, the Parties acknowledge they are free
to negotiate for provision of services by the City to AMHS, e.g., office lease, provision of
potable water, removal of shipboard trash, disposal of vessel sewage, etc., for which the City
may receive an agreed fee. The Parties will document such service agreement, if any, by written
contract.

VIII. Revenue

(A) Excluding AMHS, as well as any other entity providing public ferry service, their
respective passengers and customers, the City may assess a reasonable fee on those who use the
Facility. If the City assesses any such fee, it shall segregate this revenue and use it for no other
purpose than the maintenance or future replacement of the Facility.
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(B) The City shall maintain this segregated revenue fund throughout the term of the
MOA. The fund is subject to periodic audit by DOT&PF.

IX. Indemnification

(A) The City shall hold DOT&PF, the State, its officers, employees, and agents
(collectively, “the State”) harmless from and defend and indemnify the State for liability, claims,
demands, fines, penalties, and causes of action arising in connection with this MOA, the Project,
and/or the Facility. The City’s duty to defend and indemnify shall apply regardless of whether it
is also alleged that the State’s acts or omissions contributed to the injury (including injury to
personal property, real property or persons, including fatal injury).

(1) Notwithstanding the foregoing, the City shall have no obligation to hold harmless and
indemnify the State to the extent the State is determined to be liable for its own acts or
omissions, except that to the maximum extent allowed by law, the City shall hold the
State harmless from and indemnify the State for liability, claims, or causes of action
arising from an alleged defect in the design or construction of any facility transferred to
the City pursuant to this MOA, regardless of negligence or other fault, if such liability,
claim, or cause of action arises out of an incident that occurs more than two years after the
DOT&PF transfers ownership and maintenance responsibilities for the facility.

(2) Neither liability, claims, or causes of action arising from injuries that occurred prior to
the date of substantial completion, nor liabilities imposed by or claims or causes of action
arising from or asserted under AS 46.03.822, shall be governed by this paragraph.

(3) The City’s obligation to indemnify does not apply to damage to the Facility for which
DOT&PF is responsible under Part VI(D).

(B) DOT&PF shall add a special provision to its bid documents for the design and
construction of the Facility requiring the City to be listed as an additional insured in all instances
where the successful bidder would be required to add the DOT&PF as an additional insured. The
City shall have the right to enforce these provisions against the successful bidder.

X. Cancellation Remedies

(A) If the City requests cancellation of any professional services, consultant or
construction contracts entered into by DOT&PF, the City shall be responsible for those costs not
accepted for reimbursement by FHWA, amounts for which FHWA expects reimbursement, and
any other costs or expenses incurred by the City or DOT&PF in the Project to the date of
cancellation or related to finalizing cancellation and Project termination.

(B) If DOT&PF is the primary cause of the cancellation, DOT&PF shall bear those costs
not accepted for reimbursement by FHWA, amounts for which FHWA expects reimbursement,
and any other costs or expenses incurred by DOT&PF in the Project to the date of cancellation or
related to finalizing cancellation and Project termination.

(C) If it is determined that the cancellation was caused by third parties or circumstances
beyond the control of DOT&PF or the City, the Parties shall meet in good faith to negotiate a fair
and equitable allocation of responsibility for those costs not accepted for reimbursement by
FHWA, amounts for which FHWA expects reimbursement, and any other costs or expenses
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incurred in the Project to the date of cancellation or related to finalizing cancellation and Project
termination.

(D) The foregoing remedies are in addition to any other remedies referenced in this MOA,
and do not bar or limit the Parties from resorting to any other remedy available at law or equity.

XI. Breach of Contract Provisions

(A) If DOT&PF provides written notice to the City stating that it is in violation of any of
the terms, conditions, or provisions of this Agreement, the City shall have thirty days from the
date of such notice to remedy the violation; or, if the remedy requires more than thirty days to
complete, the City shall promptly take responsive action necessary to achieve a satisfactory
remedy as close as possible to the 30™ day from DOT&PF’s initial notice.

(B) The City’s failure to cure a violation that is remediable within thirty days or its failure
to take responsive action necessary to promptly resolve a violation that is not remediable within
thirty days constitutes a breach of this MOA. If the City is in breach, DOT&PF may elect to
terminate the MOA. In addition, the City’s breach may adversely affect the viability of current
and future municipal capital projects. See 17 AAC 05.175(/).

(C) If the City breaches its right-of-way, operations, or maintenance obligations
concerning the Facility, appropriate remedies include:

(1) City reimbursement of all federal and state funds expended on the Project in

connection with this MOA;

(2) City reimbursement of DOT&PF for any direct and indirect costs it has incurred in

fulfilling any of City obligations addressed in this MOA; and,

(3) DOT&PF withholding of its approval of City federal-aid projects until the City cures

its breach and fulfills any related obligations.

XII. Notification

When any written notice, request, direction, or other communication is necessary, the
Parties will deliver it in person, by certified mail, or by email addressed to the party for whom it
is intended, as follows:

DOT&PF:  Regional Director
DOT&PF, SE Region,
6860 Glacier Hwy, MS-2506
Juneau, Alaska 99811-2506
Ph: 907/465-1762
Current addressee: al.clough@alaska.gov

DOT&PF: General Manager
DOT&PF, Alaska Marine Highway System,
7559 N Tongass Highway
Ketchikan, Alaska 99901
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Ph: 907/228-7255
Current addressee: john.falvey@alaska.gov

City: City Manager
City of Kodiak
710 Mill Bay Road, Room 216
Kodiak, AK 99615
Ph: 907/785-3804
Current addressee: manager@city kodiak.ak.us

XIII. Miscellaneous Provisions

(A) Each Party represents and warrants to the other that (i) it is duly organized, validly
existing and in good standing under the laws under which it is organized; (ii) it has the power
and authority to enter into this Agreement and to perform fully its obligations hereunder; (iii) the
individual executing this Agreement on its behalf has the authority to do so; (iv) the obligations
created by this Agreement, insofar as they purport to be binding on it, constitute legal, valid and
binding obligations enforceable in accordance with their terms; and (v) it is under no contractual
or other legal obligation that shall in any way interfere with its full, prompt and complete
performance hereunder.

(B) The City agrees to provide reasonable access to the Project and to relevant Project
documents to any authorized representatives of DOT&PF or the U.S. Government. The City
further agrees to cooperate in good faith with inquiries and requests for information relating to
the Project and its obligations under this MOA.

(C) This Agreement inures to the benefit of and is binding upon the Parties and their
respective successors and permitted assigns, if any.

(D) This Agreement shall not be construed as creating the relationship of principal-agent,
master-servant, partnership, or joint venture between the Parties. Neither Party shall have
authority to make any statements, representations, or commitments of any kind or to take any
action that is binding on the other, except as explicitly provided herein or authorized by the other
Party in writing.

(E) Neither Party may assign any portion of this Agreement or any benefits or rights
arising under the Agreement without the written consent of the other.

(F) No supplement, modification, or amendment of this Agreement is binding unless
executed in a writing signed by the authorized representative of the Party to be bound thereby.
No provisions of this Agreement may be waived unless done in writing and signed by the
authorized representative of the Party to be charged therewith. Waiver of any one provision shall
not be deemed to be a waiver of any other provision.

(G) Waiver by a Party of any default by the other will not be deemed a waiver of rights
concerning any subsequent default.
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(H) If either Party is, due to an event of Force Majeure, rendered unable, in whole or in
part, to perform its obligations under this Agreement, such party shall be freed from such
obligations, so long as and to the extent that Party is necessarily and directly affected by the
Force Majeure. The date of delivery or performance of the affected obligation shall be extended
by a period of time reasonably necessary to overcome the effects of such delay and, if necessary,
the scheduled services shall be revised in respect of such delay. The Parties shall cooperate in
good faith to overcome and to mitigate the effects of an event of Force Majeure. As used in this
Agreement, an event of “Force Majeure” means any unforeseeable event which is beyond the
control, and without the fault or negligence, of the Party affected, including war, revolution,
invasion, insurrection, riot, civil commotion, sabotage, military or usurped power, lightning,
explosion, fire, storm, drought, flood, earthquake, epidemic, quarantine, strikes, acts or restraints
of governmental authorities affecting the project or directly or indirectly prohibiting or restricting
the furnishing or use of materials or labor required, inability to secure materials, machinery,
equipment or labor because of priority, allocation or other regulations of any governmental
authorities. A lack of funds does not constitute an event of Force Majeure.

(I) The headings used in this Agreement are for convenience only and shall not be
deemed to limit or affect any of the provisions of the Agreement.

(J) This Agreement shall not be construed as conferring any legal rights, privileges, or
immunities or as imposing any legal duties or obligations on any person or persons other than the
parties named in this Agreement.

(K) The City is not an intended beneficiary of any contracts between the DOT&PF and
any contractors, subcontractors or consultants or any other third parties, and has no contractual
rights with respect to such contracts or any provisions thereof, unless expressly stated otherwise.

(L) This Agreement has been jointly negotiated and drafted by the parties, and both
parties have had the ability and opportunity to consult with legal counsel prior to signature. The
Agreement shall not be construed for or against either party.

(M) If a court of competent jurisdiction holds any portion of this Agreement invalid, the
invalid portion will be severed and will not affect the validity of the remainder.

(N) The provisions of this MOA constitute the whole of the agreement between the
Parties with respect its subject matter; no separate understandings or side agreements exist.
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J-£~14

Dated: DEPARTMENT OF TRANSPORTATION
& PUBLIC FACILITIES — Alaska Marine
Highway System
By: 4 ' KM’VW%
C!ap{ain John F. Falvey, Génefal
Manager

SUBSCRIBED AND SWORN TO before me this (’4#' d?/

S

gﬁi}y Pubji in/and for Alask

expires: _ < H/iG

Official Seal
Gene Christian
=1 Notary Public-State of Alaska
g Uy Comm. Expires
5 4 Feyrbruarg 14, 5016 ‘_

.......

SUBSCRIBED AND SWORN TO before me this frZM day of\ ’!a.m.g? 20 I}/QL

State of Alaska % g %uﬁ’é"“g

Third Judicial District Notary Public in and for Alaska
My commission expires: _ & LA

Notary Public
NENITAS. NICOLAS

State of Alaska
My Commission Expires with Office

Acknowledgment of the Kodiak City Council

BE IT REMEMBERERB that on the day of M, 2013 at a regular meeting, of the

City of Kodiak-&éfibtyof the Cit} of Kodiak, a home rule city established under Alaska law,
granted its approval of the foregoing instrument.

Dated: gg'm[[fz @q/é’w Wt

Clerk, City of Kodiak
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Kodiak Ferry Terminal and Dock Improvements Project
State Project No.: 68938
Appendix A
Scope, Schedule, Estimate

Scope

This project will consist of planning, designing and constructing improvements to
Kodiak’s Pier 1 dock to provide a facility compatible with AMHS vessels and operations. These
improvements are expected to include demolition of the existing Pier 1 timber dock, construction
of a new dock in the same location as the demolished dock using a steel substructure and
concrete decking, sheet pile retaining wall abutment, vessel fendering and mooring system,
purser’s shelter, covered walkway, security fencing, and upgrades to the fuel and water systems.

STIP page attached thru Amendment #6 (2013)
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Federal Highway Administration, Alaska Division
and
Alaska Department of Transportation & Public Facilities

Stewardship and Oversight Agreement

S,
A
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INTRODUCTION

Purpose

The purpose of this Joint Stewardship and Oversight Agreement (Agreement) is to provide a
roadmap to effectively and efficiently manage the Federal-Aid Highway Program (FAHP)
both in terms of program and project delivery. It formalizes the roles and responsibilities of
the Federal Highway Administration (FHWA), Alaska Division and the Alaska Department
of Transportation (DOT&PF) in administering the FAHP, and outlines authorities, and
assures accountability.

The Agreement outlines a risk-based approach for FHWA and DOT&PF to manage the
public funds and to ensure the FAHP is delivered in accordance with federal laws and
regulations. The approach includes a Strategic Planning Process, Strategic Stewardship and
Oversight, and performance indicators/measures.

Through this Agreement, DOT&PF accepts responsibility as the project approval authority
for delegated activities in accordance with Section 106 of Title 23, United States Code
(USC). FHWA retains overall responsibility for the FAHP and this Agreement does not
preclude FHWA from accessing or reviewing any federal-aid program and/or project at any
time.

Background

The United States Congress (Congress) has charged FHWA with administering the FAHP
under Title 23 of the United States Code (USC), Title 23 of the Code of Federal Regulations
(CFR), and other associated laws and regulations. Section 106 of Title 23 USC, requires the
agencies to enter into an agreement that documents the delegation of responsibilities. With
the passage of the Safe, Accountable, Flexible, Efficient, Transportation Equity Act: A
Legacy for Users (SAFETEA-LU), stewardship evolved to cover all aspects of the FAHP
including financial integrity, local agency project delivery, and other mainstream FAHP
program elements. With the changes in the law, Congress tasked both agencies with
managing the FAHP through stewardship and oversight to accomplish national, state and
local goals of maintaining a national highway network, improving its operation and safety,
and providing for national security while protecting and improving the environment. In
addition to the changes brought through SAFETEA-LU, current efforts require both agencies
to ensure accountability and transparency in managing the FAHP.

FHWA is charged with stewardship and oversight responsibilities for all federal highway
funded programs, regardless of project approval authorities assumed by DOT&PF. FHWA
must conduct activities to ensure that DOT&PF implementation of the FAHP conforms to
established laws, regulations, and policies; and that DOT&PF is carrying out its roles and
responsibilities according to established agreement with FHWA.
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Stewardship and oversight, as outlined in this document, are exercised through program
management and project level activities. FHWA and DOT&PF have defined stewardship
and oversight as follows:

Stewardship is the efficient and effective management of the public funds that
have been entrusted to the FHWA.

Oversight is the act of ensuring that the federal highway program is delivered
in accordance with applicable laws, regulations and policies.

DOT&PF and FHWA will work in partnership to deliver the FAHP to ensure integrity, value,
quality, accountability, and transparency for system stakeholders and its customers. In order
to meet this outcome, the agencies will implement strategies and employ a variety of tools to
assess and effectively monitor the overall health of the FAHP to enhance the transportation
system within the State of Alaska.

AGENCY ROLES AND RESPONSIBILITIES

Overview

In an effort to enhance the continuing partnership between FHWA and DOT&PF, this
Agreement focuses on the individual and joint agency roles and responsibilities. More
specific details about DOT&PF and FHWAs roles, responsibilities, and performance
measures for each program area are described in the respective program overviews and are
summarized in Appendix A: Program Responsibility List; Appendix B: Project
Responsibilities List; and, Appendix C: List of Measures.

Roles and Responsibilities

Federal Highway Administration (FHWA)

FHWA will maintain overall responsibility for the FAHP within the parameters of 23 USC
106, except for the assignment of environmental responsibilities under SAFETEA-LU
Sections 6004 (23 USC 326).! In addition, FHWA is ultimately responsible for ensuring
financial integrity and compliance with applicable federal laws and regulations. FHWA
remains accountable to the public and Congress for the FAHP and ensuring that it is
delivered in an efficient and effective manner regardless of approval authority or
responsibility delegated to DOT&PF. FHWA maintains authority for the actions and
approvals in the following categories:

Civil Rights Act of 1964;

Environmental approvals not specifically assigned under Sections 6004
SAFETEA-LU;

e Federal air quality conformity determinations required by the Clean Air Act;

! Section 6004 of SAFETEA-LU is codified in 23 USC 326. For convenience, it is referred to here as Section
6004.
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Progress payments and final vouchers;

Hardship acquisition and protective buying;

Project agreements and modifications to project agreements;

Obligation of funds;

Planning and programming pursuant to 23 USC 134 and 135;

Special Experimental Projects (SEP-14 and SEP-15);

Uniform Relocation Assistance and Real Property Acquisition Policies Act of
1970 (UA), as amended; and,

e Waivers to Buy America requirements.

Projects for which defined approval authority is delegated to DOT&PF are not subject to
further approvals by FHWA, unless it is jointly agreed. However, nothing in the Agreement
shall prohibit FHWA from reviewing any programs and projects at any time.

FHWA will maintain the Program of Oversight Initiatives (POI), a comprehensive oversight
document. The POI will capture all the initiatives associated with our oversight
responsibilities for a given Performance Year (PY). The POI will identify:

e Risks and Improvement Opportunities

e Headquarters Directed Program Management Initiatives

¢ Division Risk-Based Program Management Initiatives

e Fraud Prevention Initiatives

e Project Oversight Activities

Alaska Department of Transportation and Public Facilities (DOT&PF)

DOT&PF, through the specific delegation allowed under federal law, has authority for
monitoring, reviewing, and/or approving activities that are eligible for FAHP funds.
DOT&PF, in conformance with 23 USC 106, accepts responsibilities for the delegated duties
in this Agreement. Additionally, per SAFETEA-LU Section 6004, DOT&PF has been
assigned FHWA's authority and responsibility for compliance with the National
Environmental Policy Act (NEPA) and other federal environmental laws. Specific
authorities, responsibilities and exceptions are defined in the Memorandum of Understanding
(MOU)) for this delegation and assignment.

DOT&PF is responsible for administering the FAHP in a manner that ensures efficient and
effective use of the FAHP funds. DOT&PF will administer the FAHP by being responsible
for:

¢ Duties delegated to it pursuant to 23 USC 106;

Ensuring and verifying, as needed, compliance with all federal laws, regulations
and requirements;

¢ Identifying areas that are either non-compliant with federal requirements or have
a high risk for becoming non-compliant (through a structured assessment
process);

e Taking appropriate action when non-compliant findings are made;

5
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¢ Implementing safeguards and/or improvements to reduce the risk of non-
compliance;
Assessing the FAHP through routine involvement;
Conducting reviews and offering conflict resolution processes where necessary;
Reviewing and approving activities under this Agreement related to federal-aid
funds usage; and,

o Ensuring compliance with the executed MOU assigning federal responsibilities
and supporting all required reviews and audits of activities under SAFETEA-LU
Section 6004.

Title 23 USC does not recognize local entities as direct recipients of federal-aid funds.
Accordingly, local agencies cannot take the place of DOT&PF in the context of the FAHP.
DOT&PF is responsible for all requirements of the FAHP, whether these requirements stem
from Title 23 or non-Title 23 statues. The program and project authority that FHWA has
delegated to DOT&PF does not authorize DOT&PF to pass these responsibilities to the local
agencies. DOT&PF will provide the necessary review and approval to assure that locally
administered federal-aid projects comply with federal requirements. DOT&PF will achieve
this by assuring that local agencies have adequate project delivery systems in place and
sufficient accounting controls to properly manage FAHP funds.

DOT&PF retains project management and technical development responsibilities for most
projects funded with Title 23 funds. On a case by case basis, the DOT&PF may elect to
assign limited project responsibilities to local agencies. DOT&PF and the local agency will
develop individual project agreements that explain each agency’s roles and responsibilities
and explain DOT&PF oversight.

The individual project agreement between a local agency and the DOT&PF includes the
standards and processes to which the local government will adhere. It will include allocation
of funding and required billing records. It will include the source of matching funds and any
stipulations for the use of the funds and the specific terms of any transfers of title.

The agreements will be executed (signed) prior to the performance of work to be reimbursed
with federal funds. Changes in scope of work, responsibilities and local agency funding
requirements beyond the amount set forth in an Agreement will require execution of an
Agreement Amendment.

Joint Roles and Responsibilities

DOT&PF and FHWA will work collaboratively to manage the FAHP, and review, monitor,
and approve activities as necessary in the designated areas of responsibility to comply with
applicable laws, regulations, directives, and standards as defined in the Program
Responsibilities (Appendix A) and the Project Responsibilities (Appendix B) lists. The
success of the FAHP in Alaska is a joint responsibility that requires both agencies to be
proactive in monitoring and improving the program, as well as taking necessary corrective
actions when needed.
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RISK-BASED APPROACH

Overview

FHWA and DOT&PF will work cooperatively to identify appropriate stewardship and
oversight initiatives using a risk-based approach. The process will consider items such as
strategic goals, mutual FHWA and DOT&PF initiatives to improve quality, cost, and
FHWA'’s level of confidence in oversight mechanisms and activities.

This Agreement, therefore, implements a risk-based approach to effectively manage the
FAHP and assess its overall health. This risk-based approach to program stewardship and
oversight facilitates the effective leveraging of federal resources by focusing on areas of risk
at the program and project level. It will be accomplished using distinctive, yet inter-
dependent methodologies:

1. Strategic Planning Process,

2. Strategic Stewardship and Oversight (SSO),
3. Performance Measures/Indicators, and

4. Quality Improvement Process

Strategic Planning Process

DOT&PF and FHWA will coordinate strategic planning activities, to the extent possible, in
an effort to align agency strategic plans. The FHWA will represent Alaska perspectives in
setting national FHWA goals and strategies, and will coordinate the adopted national goals
and strategies with the DOT&PF Strategic Planning Process in order to assure reasonable
alignment of desired outcomes, objectives, and measures of both agencies.

Annually DOT&PF and FHWA staff will jointly meet to: assess various elements within the
FAHP; ensure that program elements are being managed effectively and efficiently;
recommend projects for High Profile status; and to assess how well the elements are
achieving program goals. They will accomplish this through the utilization of SSO methods
(see below), performance measures/indicators and other strategies. In addition, they will
consider changes to goals or requirements that affect program elements.

Strategic Stewardship and Oversight Methods

SSO includes methods and activities by which DOT&PF and FHWA will work together in
managing the FAHP to: 1) ensure effective strategies are implemented to maintain and
improve the overall health of the transportation system within the State of Alaska; and, 2)
monitor and maintain compliance with all required federal laws and regulations. These
methods develop into the Strategic Planning Process that will guide DOT&PF and FHWA in
implementing strategies that manage risk.

SSO is achieved through program management of the responsibilities, including those listed
in Appendix A. Program management is used by DOT&PF and FHWA to plan and organize
activities to formulate methods that achieve common goals through cooperative efforts in

7
AMHS & City of Kodiak No.2516S07 85 Page 19 of 44
Joint Use Agreement re Federal-Aid Facility, Appendix 1


jcwynne
Typewritten Text
No. 2516S070


administering the FAHP. Effective management means ensuring that all requirements are
met while proactively seeking opportunities to improve the program through:

Analyzing and evaluating methods and processes;

Evaluating and recommending improvement for the effectiveness and efficiency
of programs;

Performing program level involvement;

Promoting new initiatives and concepts;

Participating on relevant joint task forces, joint committees, and joint quality
improvement teams;

Assisting other stakeholders with program-related issues;

Verifying compliance through project level samples;

Conducting program assessments (see below);

Conducting program reviews (see below); and,

Conducting strategic project oversight (see below).

Program Assessments

Program assessments provide an avenue for determining the current health and effectiveness
of the FAHP and assess future risk. Assessments include program analysis such as risk
management techniques and self-assessments. These tools are based on the common
concepts of identifying strengths, areas of concern, opportunities, and sharing best practices
to continually improve the programs. DOT&PF and FHWA will conduct Program Analyses
and implement principles of risk management. Risk management is a systematic process that
involves the identification, assessment, planning, and management of threats and
opportunities faced by programs, processes, and projects. This will be accomplished by
performing an Annual Program Analysis and Risk Assessment in core program areas. The
program analysis will identify particular program initiatives that could be accomplished to
optimize the effectiveness of the current state of the program and the vision of where that
program should be in three years. In order to accomplish this, a Risk Assessment will be
conducted to evaluate the potential exposure to loss for a particular program or process and
the identification of potential countermeasures to control or reduce perceived risk. In
addition, information obtained from oversight activities and performance measures/indicators
will be considered when performing the program analysis and risk assessment. The program
analysis will outline response strategies and initiatives to effectively manage risk. Response
strategies include strategies of avoidance, acceptance, transference, mitigation or
enhancement, planned or implemented to cope with identified risks. Mitigation efforts may
include:

1) staff training,

2) program reviews,

3) updating manuals, and procedural guidance,

4) and providing technology transfer/technical assistance.

Program Reviews
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Program reviews analyze key program components and the processes used by the DOT&PF
and FHWA in managing the program. Program reviews can be conducted by individuals or
teams from the agencies and other stakeholder groups or organizations. Program reviews are
often an outcome of program assessments or performance indicators/measures that suggest a
need for improvement. Performance indicators/measures may also be developed as a part of
program reviews to help highlight and quantify successes and problem areas. In general, the
reviews will:

Gauge compliance with federal requirements;

Identify opportunities for greater efficiencies and improvements to the program,;
Identify good program delivery systems and exemplary practices;

Identify areas that need attention and make recommendations for improvement;
And follow up to ensure that recommendations have been implemented.

Program reviews may include process reviews, project level reviews, quality improvement
reviews and peer reviews.

Strategic Project Oversight

On September 30, 1997, 23 USC 106(c) permitted the States to approve, on a project-by-
project basis, plans, specifications, and estimates for projects on the National Highway
System (NHS), and permitted the States to request that the U.S. Secretary of Transportation
no longer review and approve highway projects on the Interstate with an estimated
construction cost of less than $1,000,000. Additionally, FHWA issued guidance on February
22,2007, that allows FHWA and the States to establish programmatic agreements for new or
reconstruction projects on the Interstate which are greater than $1,000,000 but are evaluated
as low risk. The States will have advance approval for design, plans, specifications,
estimates, contract award, contract administration, and project inspections in advance of
actual delivery of these projects. However, these advance approvals are not effective until
after approval of the project’s environmental document accomplished in accordance with the
National Environmental Policy Act (NEPA) process and the satisfaction of other related
environmental laws and procedures.

It is mutually desirable to both FHWA and DOT&PF to streamline the approval process for
routine and inherently low risk projects. Through this Agreement, FHWA is granting its
approval to delegate to DOT&PF in advance of actual delivery of projects the responsibility
for oversight and approval of project level activities for low-risk projects. This includes
projects on the Interstate System that are routine and inherently low risk in which DOT&PF
has a high level of experience and has well-documented procedures and processes in place
for ensuring compliance with federal requirements. For projects on the Interstate that are
delegated to the DOT&PF, FHWA'’s oversight will be satisfied by conducting SSO methods
and activities. Therefore, both agencies will implement a risk-based approach to project-
level management that no longer uses the $1,000,000 threshold.

While DOT&PF will be responsible for approval of project level activities for low risk
projects, FHWA will maintain project level approval for High Profile projects. This risk-
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based approach to project oversight will be conducted by selecting the projects that
traditionally pose a risk to the health of the FAHP.

Each year, after the Program Analyses and Risk Assessments are complete (around February),
DOT&PF’s Chief Engineer and FHWA’s Field Operations Engineer will jointly determine
which projects are considered to be High Profile projects based on the criteria listed below.
The High Profile Project determination will be made by FHWA in conjunction with
DOT&PF at the regional level. The criteria include:

e Projects identified through Program Assessments (the likelihood and severity of
potential problems)

Controversial and Congressional Interest projects

Projects of National Focus

Innovative contracting method projects with federal funds
Invitational projects (invited by the DOT&PF)

Major Intelligent Transportation Systems (ITS) projects

Major Projects (>$500M)

Mini-major Projects ($100M - $500M)

Non-Traditional Revenue Sources projects

Special Experimental Projects — Alternative Contracting (SEP-14)
Special Experimental Projects — Public Private Partnerships (SEP-15)
Unusual Bridge and Structure projects

All Major Projects (>$500M) will automatically be selected as High Profile Projects.
Beyond that, the number of High Profile Projects is expected to be no greater than thirty
projects statewide at any point in time to provide a manageable workload for FHWA area
engineers.

All projects will be administered in accordance with the Project Responsibilities List
(Appendix B). The three types of projects include High Profile Projects, NHS Projects and
non-NHS Projects. FHWA and DOT&PF will have project level approval authorities as
indicated in Project Responsibilities List. DOT&PF and FHWA will maintain an open and
collaborative relationship in order to ensure timely and efficient delivery of all projects
within the FAHP.

Performance Indicators/Measures

Performance indicators/measures will be one of several tools used to assess the health of the
FAHP during the Strategic Planning Process. They will enable FHWA and DOT&PF to
monitor program performance and proactively implement corrective actions when needed.
Performance indicators/measures consist of a mixture of different types of measures designed
to monitor and track trends of the effectiveness (outcomes) and efficiency (outputs) of the
functional program areas and the overall FAHP. Data derived from these
indicators/measures will be used on an ongoing basis to monitor how well the various
program elements are functioning, including how efficiently the program is being delivered
and how well the program is complying with various requirements. The indicators/measures
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are to be used as a tool for FHWA and DOT&PF in jointly managing the FAHP. Changes in
the measurements over time will be tracked to determine the progress being made toward any
objectives, and whether adjustments are necessary to improve efficiency or reduce risk.
While these performance measures/indicators provide a point-in-time evaluation, they do not
generally reveal why the program is performing at the measured level.

The indicators/measures will also serve as input in conducting annual program analyses and
risk assessments and may give cause for program reviews or other program management
techniques such as project inspections and project document reviews.

Appendix C provides a comprehensive list of the performance indicators/measures, along
with the goal, report cycle, lead authority, and supporting justification for the
indicator/measure. It is important to note that the indicators/measures may evolve and
change over time; however, every effort will be made to achieve the original intent of the
indicator/measure. Additionally, other indicators/measures may be developed and used. All
changes to the indicators/measures will be agreed upon by both the FHWA and DOT&PF
and will not by themselves warrant a change to this Agreement. However, if other major
changes need to be made to the agreement, the latest list of measures will be placed in
Appendix C.

Quality Improvement Process

Each agency agrees to appoint a Quality Improvement Manager to meet on a quarterly basis
to discuss elements mainly related to the outcomes of the Strategic Planning Process,
Strategic Stewardship and Oversight Methods, and Performance Indicators and Measures.
Their main objectives are to 1) ensure that the SSO methods and performance
measures/indicators are effective and utilized by program and senior level managers, 2)
ensure that strategies are implemented that address systemic issues rather than activities that
attempt to fix symptoms, and 3) ensure that major changes to the Agreement are completed
in a timely manner. They will discuss the current and upcoming activities, review major
issues at the program or project level, and develop strategic approaches to improve the
overall processes and programs. The following is a general list of activities that will occur
during the quarterly meetings:

Report status on previous FY program review findings and recommendations
Ensure that previous reviews are closed out in a timely manner

Review status of Program reviews (required reviews and risk-based reviews) for the
current year

Share Program Review Work Plans

Review outcomes of Strategic Stewardship and Oversight Methods and Performance
Indicators and Measures

o Identify global FAHP issues

Develop strategies to address global issues and memorialize them through the Risk
Management Framework activities and DOT&PF’s Division Overviews

Ensure list of measures is kept current

Recommend for approval any major changes to the Agreement
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This will assist in monitoring the FAHP in a holistic manner rather than a stove-piped
approach. It will facilitate a systemic approach to identifying global issues, developing
response strategies, and ensuring that resources are effectively and efficiently utilized.

IMPROVEMENTS TO THE AGREEMENT

It is anticipated that during its implementation there will be instances when both agencies
agree that improvements can be made to the terms of this Agreement. As previously stated,
it is important to note that the indicators/measures may evolve and change over time;
however, every effort will be made to achieve the original intent of the indicator/measure.
All changes to the indicators/measures will be agreed upon by both the FHWA and
DOT&PF and will not by themselves warrant a change to this Agreement. However, if other
major changes need to be made to the agreement, the latest list of measures will be placed in
Appendix C.

In order to facilitate major changes, each agency’s Quality Improvement Manager will be the
principal contact for assuring that the Agreement is kept current, and will coordinate the
negotiation of any changes. They will make the final recommendations to the DOT&PF
Commissioner and the FHWA Division Administrator, who will have approval authority for
any such changes.
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EXECUTION OF DOCUMENT

The FHWA and DOT&PF enter into this Agreement to carry out their respective
responsibilities with mutual cooperation and collaboration. This Agreement does not relieve
either party from accountability for compliance with federal laws and regulations of the
FAHP. Signatures on this Agreement by the FHWA and DOT&PF acknowledge delegation
of responsibilities for stewardship and oversight under the provisions of Section 106 of Title
23 USC.

Q gﬁ 2 [eiix.

Pat Kemp, Acting Commissioner Date
Alaska Department of Transportation
and Public Facilities

IO YDA (221 fiz

DavidC. Miller, Division Administrator Date
Federal Highway Administration
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Appendix A: Program Responsibilities List (currently under separate file)
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Appendix D: List of Acronyms

ADA Americans with Disabilities Act of 1990

BMS Bridge Management System

CE Categorical Exclusion

CFR Code of Federal Regulations

CMAQ Congestion Mitigation and Air Quality Improvement Program

DBE Disadvantaged Business Enterprise

DEIS Draft Environmental Impact Statement

DOT Department of Transportation

EA Environmental Assessment

EEO Equal Employment Opportunity

EIS Environmental Impact Statement

EPA Environmental Protection Agency

ER Emergency Relief

FAHP Federal-aid Highway Program

FAPG Federal-aid Policy Guide

FEIS Final Environmental Impact Statement

FHWA Federal Highway Administration

FIRE Financial Integrity Review and Evaluation Program

FTA Federal Transit Administration

GARVEE Grant Anticipation Revenue Vehicle

HBP Highway Bridge Program

HPMS Highway Performance Monitoring System

ITS Intelligent Transportation Systems

LTAP Local Technical Assistance Program

METS Materials Engineering and Testing Services

MOU Memorandum of Understanding

MPO Metropolitan Planning Organization

MTP Metropolitan Transportation Plan

NBIS National Bridge Inspection Standards

NEPA National Environmental Policy Act

NHS National Highway System

OIJT On-the-Job Training

OMB Office of Management and Budget

OTS Office of Traffic Safety

OwP Overall Work Program

PD&E Project Development and Environment

PIF Public Interest Finding

PMS Pavement Management System

PS&E Plans, Specifications and Estimate

ROW Right-of-Way

SAFETEA-LU  The Safe, Accountable, Flexible, Efficient, Transportation Equity Act: A
16
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Legacy for Users

SEP Special Experimental Project
SHSP Strategic Highway Safety Plan
SPR State Planning and Research
SSO Strategic Stewardship and Oversight
STIP Statewide Transportation Improvement Plan
TEA-21 Transportation Equity Act for the 21* Century
TIFIA Transportation Infrastructure Finance & Innovation Act
TIP Transportation Improvement Plan
T™MA Transportation Management Area
T™MP Transportation Management Plan
TSI Transportation System Information
UA Uniform Relocation Assistance and Real Property Acquisition Policies Act of
1970, as amended
USC United States Code
17
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MEMORANDUM TO COUNCIL

To: Mayor Branson and City Councilmembers
From: Aimée Kniaziowski, City Manager

Thru: Mike Tvenge, Deputy City Manager “}’W{/
Date: August 11, 2016

Agenda Item: ]V, d. Second Reading and Public Hearing, Ordinance No. 1356, Authorizing a
Lease to Kodiak Maritime Museum and Art Center of a 2,000+ Square
Foot Portion of Alaska Tidelands Survey No. 49 Located in St. Paul
Harbor for the Thelma C Display and Rescinding Ordinance No. 1340

SUMMARY: The Kodiak Maritime Museum (KMM) developed the idea of restoring and displaying an
historic 36’ fishing vessel, the Thelma C in the harbor area downtown. KMM representatives came to
several City Council meetings since 2013 with their idea, which Council and harbor users supported. The
KMM was given formal approval of the original lease site on the harbor spit and recently requested the
location be adjusted to make the installation more affordable. Staff recommends Ordinance No. 1340 be
rescinded and Ordinance No. 1356 be adopted, which reflects the new location of the exhibit.

PREVIOUS COUNCIL ACTION:

e January 22, 2013, KMM presented Thelma C exhibit concept and request to Council

e 2013 and 2014, KMM made additional update to Council on project and funding

e December 8, 2015, KMM made presentation to Council in preparation for introduction of long-
term lease via Ordinance No. 1340, which Council supported

e December 10, 2015, Council advanced Ordinance No. 1340 to second reading and public hearing

e January 14, 2016, Council adopted Ordinance No. 1340

e KMM presented an alternative location for the exhibit to Council at several work sessions in the
spring of 2016 to save on installation costs and worked with staff to find the optimum location on
the spit

e July 12, 2016, Council reviewed the revised the location and Ordinance No. 1356 at the work
session

e July 14, 2016, Council passed Ordinance No. 1356 in the first reading and advanced to the second

reading and public hearing at the next regular or special meeting.

DISCUSSION: KMM first presented their idea to exhibit a restored 36 wooden boat in the harbor area
to the Council in 2013. The vessel was built in 1965 and fished for salmon in the Kodiak area after the
1964 earthquake and tsunami. KMM believes the historic vessel represents an important era in Kodiak’s
fishing and maritime history, which should be shared with the community and its visitors. They worked
with various partners to restore the vessel, obtained approval from the City to lease a 7,224 sf area on the
spit for the display, obtained needed permits, and acquired grant funds.
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KMM notified the City and Council this spring that they needed to modify the placement of the Thelma
C exhibit on the spit to reduce construction costs and ensure grant funds needed for construction could be
used and not lost. The location noted in the original lease approved by Ordinance No. 1340 was too
expensive to install. The board suggested moving it onto the spit without the need to sink piles or build
up the area near Oscar’s Dock and the green Coast Guard Buoy as identified in the original installation
plans. The City Engineer and Harbormaster agreed and the optimal location was identified (Attachment
B).

Staff worked with KMM to locate the new installation spot between Trident Seafoods and the channel-
side boat launch area. According to Toby Sullivan, the roofed exhibit with the vessel resting in a steel
cradle will remain as originally planned, but the new site will have a smaller footprint, 2,000+ sf vs.
7,224 sf for the original layout and will be much less expensive to construct.

The only differences in the documentation for the new lease are the lease number, the effective date, new
exhibits, and the smaller square footage required. The lease term remains at 20 years with the option to
renew for two successive five-year terms. KMM will pay an annual fee of $10 per year for the term of the
lease. All costs of operating the premises are the responsibility of KMM, including the cost for any
utilities to the site. KMM is also required to have and maintain public liability and property insurance.

While important and of interest to Kodiak, the exhibit also fits well into the City’s efforts at downtown
revitalization. It will be an attractive and informative display for visitors and others who use and visit the
downtown and harbor area.

ALTERNATIVES:
1) Adopt Ordinance No. 1356, which is staff’s recommendation, because it is consistent with
expressed support over several years for this project, including support for the new location.
2) Postpone, or do not advance, or adopt Ordinance No. 1356, which is not recommended. This
project is a good one and well supported in the community.

FINANCIAL IMPLICATIONS: The City will receive a nominal lease fee from KMM of $10 per year
for each year of the 20-year lease. There are no other direct or indirect financial implications to approving
the ordinance and lease for this small 2,000+ sf piece of Harbor property.

LEGAL: The City Attorney assisted staff in the development of the lease language and terms and drafted
the ordinance. The City must issue the 20 year, low cost lease through the ordinance process because the
lease extends beyond five years, per the City Charter, Section V-17. KMM is responsible for obtaining all
permits and licenses that may be required for construction and operation of this exhibit.

STAFF RECOMMENDATION: Staff recommends Council adopt Ordinance No. 1356.
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CITY MANAGER’S COMMENTS: The KMM has worked over several years to develop this exhibit
idea and now it’s about to become reality. They are able, with available grant funding, to build the base
and install the vessel for display more affordably in the alternate location on the spit. Completion of the
exhibit will occur once KMM has secured all their funding. I recommend Council adopt Ordinance No.

1356.

ATTACHMENTS:
Attachment A: Ordinance No. 1356
Attachment B: Lease with Kodiak Maritime Museum
Attachment C: Letter of request from KMM, dated 6/28/16
Attachment D: Ordinance No. 1340 (to be rescinded)

PROPOSED MOTION:
Move to adopt Ordinance No. 1356.
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Attachment A

CITY OF KODIAK
ORDINANCE NUMBER 1356

AN ORDINANCE OF THE COUNCIL OF THE CITY OF KODIAK AUTHORIZ-
ING A LEASE TO KODIAK MARITIME MUSEUM AND ART CENTER OF A 2,000+
SQUARE FOOT PORTION OF ALASKA TIDELANDS SURVEY NO. 49 LOCATED IN
ST. PAUL HARBOR FOR THE THELMA C DISPLAY AND RESCINDING ORDI-
NANCE NO. 1340

WHEREAS, the Kodiak City Council adopted Ordinance No. 1340 on January 14, 2016,
which authorized a lease to the Maritime Museum and Art Center (“Museum”) for a 7,224
square foot portion of Alaska Tidelands Survey No. 49 located in St. Paul Harbor (“Premises”)
for the Thelma C fishing boat historic exhibit; and

WHEREAS, recently revised construction estimates determined the original Premises
authorized by Ordinance No. 1340 is no longer feasible for the Museum; and

WHEREAS, the Museum has identified a City-owned 2,000+ square foot site across the
spit from the currently designated Premises, which would eliminate earthwork and concrete
work, reducing the cost significantly; and

WHEREAS, the Museum has worked with City staff, and staff believe the proposed new
Premises fits within the built environment of the harbor and would not impact any City facilities;
and

WHEREAS, the Kodiak Port and Harbors Advisory Board passed a resolution approving
use of the proposed new Premises for the Thelma C Project; and

WHEREAS, the City has determined that the Premises is not required for any public pur-
pose, and that it is in the best interest of the City to authorize a lease of the Premises to the Mu-
seum.

NOW, THEREFORE, BE IT ORDAINED by the Council of the City of Kodiak, Alaska,
as follows:

Section 1: Ordinance No. 1340 is hereby rescinded.

Section 2: Notwithstanding anything to the contrary in Kodiak City Code Chapter 18.20, the
Council of the City of Kodiak hereby authorizes the lease of the Premises to the Mu-
seum in the form now before this meeting (“Lease”), for a term of twenty years, plus
two five-year renewal options, and the City Manager hereby is authorized, empow-
ered and directed to execute and deliver the Lease on behalf of the City, in substan-
tially the form and content now before this meeting but with such changes,
modifications, additions and deletions therein as shall to her seem necessary, desira-
ble or appropriate, the execution thereof to constitute conclusive evidence of approval
of any and all changes, modifications, additions or deletions therein from the form

Ordinance No. 1356
Page 1 of 2
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Section 3:

ATTEST:

and content of said document now before this meeting, and from and after the execu-
tion and delivery of said document, the City Manager and City Clerk, and their re-
spective designees, each hereby is authorized, empowered and directed to do all acts
and things and to execute all documents as may be necessary to carry out and comply
with the provisions of said document as executed.

The Lease authorized by this ordinance is subject to the requirements of City Charter
Section V-17. Therefore, if one or more referendum petitions with signatures are
properly filed within one month after the passage and publication of this ordinance,
this ordinance shall not go into effect until the petition or petitions are finally found to
be illegal and/or insufficient, or, if any such petition is found legal and sufficient, un-
til the ordinance is approved at an election by a majority of the qualified voters voting
on the question. If no referendum petition with signatures is filed, this ordinance shall
go into effect one month after its passage and publication.

CITY OF KODIAK

MAYOR

CITY CLERK

First Reading: July 14, 2016
Second Reading:
Effective Date:

Ordinance No. 1356
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Attachment B

LEASE NO. 222854 BY AND BETWEEN
THE CITY OF KODIAK AND
KODIAK MARITIME MUSEUM AND ART CENTER

This LEASE (the “Lease) is entered into October 1, 2016, (the “Effective Date”) by and
between the CITY OF KODIAK, an Alaska municipal corporation (“Lessor”), and KODIAK
MARITIME MUSEUM AND ART CENTER, an Alaska nonprofit corporation (“Lessee”).

1. Premises. Lessor, for and in consideration of the rents, covenants, and conditions
hereinafter specified to be paid, performed, and observed by Lessee, hereby leases to Lessee, and
Lessee hereby leases from Lessor, the real property located in Kodiak, Alaska, more particularly
described on Exhibit A and diagramed on Exhibit B, attached hereto (the “Premises™), pursuant
to this Lease.

2. Use and Acceptance of Premises.

2.1  Use. Lessee may use and occupy the Premises solely to install and
maintain a historic wooden fishing boat, the Thelma C, and an open air, steel and glass pavilion
to shelter the boat. The Premises shall not be used for any other purpose without the prior written
consent of Lessor, which Lessor may withhold in its sole discretion. Lessee shall keep the entire
Premises in a clean, safe, sanitary, and orderly condition and in good maintenance, repair, and
condition at all times. Lessee shall comply with all applicable federal, state, and local statutes,
laws, rules, regulations, orders, and ordinances (regardless of their enactment date) affecting, in
any manner or portion, the Premises, Lessee’s property, and/or Lessee’s operations. Lessee shall
not use or permit any part of the Premises to be used for any unlawful or unauthorized purpose or
perform, permit, or suffer any act or omission upon or about the Premises or improvements which
would result in a nuisance or a violation of any applicable laws, ordinances, or regulations. Lessee
shall not cause or permit any waste, damage, or injury to the Premises and shall not vacate or
abandon the Premises at any time during the Term.

2.2  Acceptance. Lessee has inspected the Premises and Lessee accepts the
Premises “AS IS, WITH ALL FAULTS.” Lessor makes no warranties, expressed or implied,
concerning the title or condition of the Premises, including survey, access, utility availability, or
suitability for use, including those uses authorized by this Lease. Lessor shall have no liability or
obligation with respect to the condition, maintenance, or use of the Premises or any improvements
hereafter placed on the Premises.

3. Term.

3.1 Initial Term. The initial term of this Lease shall be for a period of twenty
(20) years, beginning on the Effective Date and expiring at 11:59 pm, September 30, 2036, (the
“Initial Term”). On that date the lease will terminate, unless renewed as provided in Section 3.2.

3.2 Renewal Term. Lessee shall have the option to renew this Lease
(“Renewal Option”) for two (2) successive five (5) year terms (each a “Renewal Term”) by
giving Lessor written notice of its intent to commence a Renewal Term at least thirty (30)
calendar days, but not more than sixty (60) calendar days, before the date the then current term
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would otherwise expire, provided that at the time of each renewal notice and the date of
commencement of each Renewal Term, Lessee is in compliance with all Lease terms. Failure of
Lessee to exercise the option as to any Renewal Term shall terminate the option as to all
succeeding Renewal Terms. Unless otherwise required by the context, references herein to
“Term” include both the Initial Term and any Renewal Term.

3.3  Termination upon Cessation of Use. Any unexpired Term of this Lease
shall terminate upon thirty (30) days notice from Lessor to Lessee if Lessee ceases to use the
Premises as the site for the Thelma C fishing boat historic exhibit

4 Rent. Lessee shall pay in advance to Lessor annual rent (“Rent”), of Ten and
No/100 Dollars ($10.00) commencing on the Effective Date and due thereafter on each
anniversary of the Effective Date during the Term. Rent shall be paid at the address shown in
Section 17 below, or such other place as Lessor may designate in writing from time to time. All
Rent shall be paid without prior demand or notice and without any deduction or offset
whatsoever. All Rent shall be paid in lawful currency of the United States of America.

5. Additional Rent.

5.1. Triple Net Lease. This is a triple net Lease, and Lessee shall be
responsible for all costs of operating the Premises. Any payment called for in this Lease other
than Rent shall be deemed Additional Rent and shall be due as set forth in this Lease, or in the
absence of a contrary provision, within ten (10) days of invoice. The failure to pay Additional
Rent shall entitle Lessor to the same remedies as the failure to pay Rent.

5.2.  Property Taxes and Assessments. Beginning on the Effective Date Lessee
agrees to promptly pay, as Additional Rent, to the public authorities charged with the collection
thereof, as the same become due and payable, all taxes, assessments (general and special),
permits, inspection, and license fees and other public charges, whether of a like or different
nature, levied upon or assessed against the Premises and any buildings, structures, fixtures, or
improvements now or hereafter located thereon, or arising in respect to the occupancy, use, or
possession of the Premises, and which are assessed and are, or may become, a lien during the
Term; Lessee agrees to exhibit to Lessor, on demand, receipts evidencing payment of all taxes,
assessments, and public charges so payable by Lessee.

5.3.  Other Taxes. As Additional Rent, Lessee further agrees to pay any sales,
use, gross receipts, or business revenues tax that may in the future be imposed by any public
authority upon the rents payable to Lessor hereunder. Lessor agrees and understands that the
payment of Rent to Lessor shall be net of any such tax that may be imposed upon gross rents or
revenues, and those taxes shall be paid by Lessee to Lessor as Additional Rent.

5.4.  Utilities. All costs for utilities and other services necessary for the operation
of the Premises, improvements thereon, and Lessee’s activities thereon, including without limitation
water, sewer, garbage, and snow removal, shall be provided by Lessee at Lessee’s sole cost and
expense. Lessee shall be solely responsible, at Lessee’s sole cost and expense, for necessary utility
hook-ups and connections, including without limitation those necessary for water and sewer service
to the Premises.
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5.5. Payment by Lessor. Lessor shall have the right to pay any taxes,
assessments, levies, or other charges upon the Premises, or other charges payable by Lessee
under the terms of this Lease, and to pay, cancel, and clear off all tax sales, liens, charges, and
claims upon or against the Premises or any building or improvement that may be placed thereon,
and redeem the Premises from the same, from time to time without being obligated to inquire as
to the validity of the same. Any sum so paid by Lessor shall become Additional Rent due and
payable by Lessee on the next day after any such payment by Lessor.

6. Quiet Enjoyment. Lessor hereby represents and warrants to Lessee that Lessee,
upon paying the Rent, Additional Rent, and other charges provided for in this Lease as well as
observing and keeping all of the Lease covenants and conditions required of Lessee, shall
lawfully and quietly hold, occupy, and enjoy the Premises during the Term without hindrance or
interference by Lessor or by any person or entity claiming a right, title, or interest in or to the
Premises through Lessor.

7. Insurance. As of the Effective Date, Lessee shall have obtained and shall maintain
throughout the Term public liability insurance coverage as required under this Lease. All
coverage shall be with insurance carriers licensed and admitted to do business in the State of
Alaska that are acceptable to Lessor. The required lines and limits of insurance shall not be less
than (1) $1,000,000 per person, $3,000,000 in the aggregate per accident, and $2,000,000
property damage; or (2) amounts which the Lessor reasonably requires to adequately cover the
risks involved. Upon the commencement of the first Renewal Term and each Renewal Term
thereafter, upon request of either party, Lessor and Lessee shall agree upon new limits for such
insurance coverage, which new limits shall, at a minimum, reflect increases (but not decreases)
to the cost of living during the Renewal Term. Lessee shall procure and maintain property
insurance on any buildings and improvements on the Premises in a minimum amount equal to
the replacement value of such buildings and improvements, and Lessee shall name Lessor and
Lessee as insureds on all insurance policies that Lessee is required to maintain under the
provisions of this Section 7. Lessee shall furnish copies of certificates evidencing insurance
coverage to Lessor automatically, without demand of Lessor, within thirty (30) days of the
Effective Date.

8. Indemnification.

8.1  General. Lessee shall save, protect, hold harmless, indemnify, and defend
Lessor, and Lessor’s officers, directors, employees, agents, and shareholders, of, from, and against
any and all liability, damages, demands, penalties, fines, causes of action, losses, costs, or expenses,
including attorneys fees, arising from any act, omission, or negligence of Lessee or the officers,
contractors, subcontractors, licensees, agents, servants, employees, sublessees, guests, invitees,
visitors, customers, or trespassers of Lessee in or about the Premises or improvements located
thereon, or arising from any accident, injury, or damages however and by whomever caused, to any
person or property, including but not limited to damage to the Premises itself, improvements
thereon, or injury to or death of persons, occurring in or about the Premises or improvements
located thereon, or in any manner arising out of Lessee’s use and occupation of the Premises or
improvements thereon, or as a result of the condition of the Premises or improvements thereon.
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8.2 Environmental. Lessee shall abide by, and shall cause its employees,
agents, customers, any contractors or subcontractors it employs, and any sublessees, and its and
all of their invitees and guests, to abide by all applicable rules and regulations related to fire,
safety, health, and environmental protection. Lessee shall transport and dispose of any
Hazardous Substances in accordance with all applicable laws. Hazardous Substances may not be
used or stored on the Premises without Lessor’s express written consent. Without limiting the
duty to indemnify as provided in Section 8.1 above, Lessee shall save, protect, defend,
indemnify, and hold harmless Lessor from and against any and all demands, claims, causes of
action (whether in the nature of an action for damages, indemnity, contribution, government cost
recovery, or otherwise), lawsuits, settlements, actions, damages, fines, penalties, judgments,
costs, and expenses (including without limitation costs of defense, settlement, and reasonable
attorneys’ fees), charges, forfeitures, liens, liabilities, or loses of any nature and kind whatsoever
that arise during or after the Term from or in connection with the presence or suspected presence
of Hazardous Substances in the soil, groundwater, or otherwise on, above, or in the Premises, or
otherwise generated from the Premises, or operations or activities thereon, or from any alleged or
actual violation of an Environmental Law. This indemnification includes, without limitation,
costs incurred in connection with any investigation of site conditions or any clean-up, remedial,
removal, or restoration work. For purposes of this Lease, the term “Hazardous Substance” means
any flammables, explosives, radioactive materials, crude or refined petroleum, pollutants,
contaminants, or any hazardous, toxic, or dangerous waste, substance, or material, including
asbestos, defined as such in (or for purposes of) the Comprehensive Environmental Response,
Compensation, and Liability Act (42 U.S.C. Sec. 9601 et. seq.), any so-called “Superfund” or
“Superlien” law, or any other Environmental Law, including, but not limited to, Alaska Statutes
Title 46, Chapters .03, .08, and .09, as now or at any time hereafter in effect. For purposes of this
Lease, the term “Environmental Law” means any federal, state, or local laws, ordinances, codes,
regulations, rules, orders, or decrees, relating to or imposing liability or standards of conduct
concerning the treatment, storage, use, or disposal of any Hazardous Substances.

8.3  Survival. All of the indemnification, defense, and hold harmless obligations
in Sections 8.1 and 8.2 above survive the expiration or early termination of this Lease.

Q. Inspection. Lessor and its authorized representatives and agents shall have the
right, but not the obligation, to enter the Premises at any reasonable time to inspect the use and
condition of the Premises; to serve, post, or keep posted any notices required or allowed under
the provisions of this Lease, including notices of non-responsibility for liens; and to do any act or
action necessary for the safety or preservation of the Premises.

10. Condemnation. If all of the Premises or such portion as may be required for the
reasonable use of the Premises, are taken by eminent domain, this Lease shall automatically
terminate as of the date Lessee is required to vacate the Premises, and all Rent shall be paid, which
is due and owing through that date. In the case of a taking of less than that portion of the Premises
required for the reasonable use of the Premises, then this Lease shall continue in full force and
effect, and the Rent shall be equitably reduced based upon the proportion of the square footage by
which the Premises is reduced, such rent reduction to be effective as of the date possession of such
portion is delivered to the condemning authority. Lessor reserves all rights to just compensation
and/or damage for any taking of the Premises, and Lessee hereby assigns to Lessor, and Lessee shall
make no claim against Lessor, for damages arising out of the condemnation, provided Lessee shall
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have the right to claim and recover from the condemning authority, to the extent permitted by law,
compensation for any loss to which Lessee may be put for the improvements or for Lessee’s
moving expenses to the extent such damages may be claimed and awarded separately from the
damages and/or compensation awarded to Lessor.

11. Assignment or Subletting. Except as provided below, Lessee shall not sublet,
mortgage, pledge, or assign its rights under this Lease without the prior written consent of Lessor,
which may be withheld in Lessor’s sole and absolute discretion. Any purported sublease, mortgage,
pledge, or assignment without Lessor’s written consent shall be null and void and of no force or
effect. Any permitted assignment or sublease will be subject to the terms and conditions of this
Lease.

12. Liens. Lessee shall keep the Premises and any part thereof free from liens for labor
or materials ordered or supplied upon the express or implied request of Lessee. Should any lien be
recorded, Lessee shall forthwith and within ten (10) days of learning of the recording cause the
same to be cancelled and discharged of record at Lessee’s sole cost and expense.

13. Surrender_of Premises. Upon the expiration or sooner termination of the Term,
Lessee shall: quit and surrender the Premises to Lessor clean and in the condition existing on the
Effective Date, ordinary wear and tear excepted; remove all of Lessee’s property; and, at Lessor’s
option, remove any alteration, addition, and improvement made by Lessee, repairing all damages to
the Premises caused by such removal. Any improvements or installations that are required to be
removed but are not shall be deemed to have been abandoned by Lessee and may be retained or
disposed of by Lessor, as Lessor shall desire and in accordance with the Kodiak City Code, but
Lessee shall be responsible for the cost of restoring the Premises as well as all removal and disposal
costs.

14. Holding Over. If Lessee fails to surrender the Premises at the expiration or earlier
termination of this Lease, occupancy of the Premises shall be deemed to be that of a month-to-
month tenancy. Lessee’s occupancy of the Premises during the holdover shall be subject to all terms
and provisions of this Lease, except Rent shall be 150% of the then-current Rent. No holdover by
Lessee or payment by Lessee after the expiration or early termination of this Lease shall be
construed to extend the Term or prevent Lessor from immediately recovering possession of the
Premises by summary proceedings or otherwise.

15. Subsidence. Lessor shall not be responsible for any washout, subsidence, avulsion,
settling or reliction to the Premises, or for any injury caused thereby to Lessee’s or any other
person’s property. Lessor is not obligated to replace, refill, or improve any part of the Premises
during Lessee’s occupancy in the event of such washout, subsidence, avulsion, settling, or reliction.

16. Default and Remedies.

16.1 Events of Default. The occurrence of any of the following shall constitute
a default by Lessee:
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@) If Lessee at any time during the Term shall fail to make payment
of any installment of Rent, Additional Rent, or of any other sum herein specified to be paid by
Lessee within ten (10) days after such payment is due; or

(b) If Lessee at any time during the Tern shall fail to observe or
perform any of Lessee’s other material covenants, agreements, or obligations hereunder, and if
within thirty (30) days after Lessor has provided Lessee written notice specifying the failure or
failures, Lessee has not commenced to correct the same and proceeded diligently to correct the
same.

16.2 Remedies. In the event Lessee is in default as defined in Section 16.1
above, Lessor shall have the right at its sole election, then or at any time thereafter, and while
such default, defaults, or events shall continue, to avail itself of the following remedies:

@) Lessor may give Lessee notice of Lessor’s intention to terminate
this Lease and all Lessee’s rights hereunder on a date specified in such notice, which date shall
be at least thirty (30) days after the date Lessor provides notice. On the date specified in the
notice, the Lease Term and all rights granted Lessee hereunder shall come to an end as fully as if
the Lease then expired by its own terms. Upon such termination, Lessor shall also be entitled to
sue for and recover all Rent, Additional Rent, and other sums accrued up to the time of such
termination, and damages arising out of any breach on the part of Lessee, including damages for
Rent not then accrued; and

(b) Lessor may, upon written notice to Lessee, without terminating the
Lease, immediately terminate Lessee’s right to possession of the Premises and retake possession
of the same and eject all persons therefrom, and Lessor may then relet or attempt to relet the
Premises for the benefit of Lessee for the remainder of the Term or for a longer or shorter period
as Lessor may decide is appropriate; notwithstanding the termination of Lessee’s right to
possession, Lessee shall nevertheless pay to Lessor on the due dates specified in this Lease all
Rent, Additional Rent, and other sums required to be paid under this Lease together with the
costs of reletting, less the proceeds of any reletting, and Lessee shall continue to perform all
other obligations imposed on it under the Lease; and

(© Lessor may, whether or not it has terminated this Lease or retaken
possession of the Premises, sue Lessee for and recover all Rent, Additional Rent, and other sums,
including damages, at any time and from time to time accruing hereunder.

17. Notices. Any and all notices and other communications under this Lease, must be in
writing and will be deemed to have been duly provided when (a) delivered by hand, (b) sent by
facsimile (with written confirmation of receipt), or (c) when deposited in a United States general or
branch post office, enclosed in a registered or certified mail prepaid wrapper or envelope addressed
as follows:
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Lessor: CITY OF KODIAK
710 Mill Bay Road
Kodiak, Alaska 99615
Attention: City Manager
Facsimile: (907) 486-8600

Lessee: KODIAK MARITIME MUSEUM AND ART CENTER
500 Dog Salmon Bay Road
P.O. Box 1876
Kodiak, Alaska 99615
Attention:
Facsimile: (907) 486-2514

Any party may change its address or facsimile number by giving notice in accordance with this
Section.

18. Miscellaneous.

18.1 Entire Agreement. This Lease contains the entire agreement between the
parties with respect to the subject matter hereof, and there are no other agreements, promises,
representations, or covenants of any party with respect to the matters covered by this Lease. This
Lease may not be amended, modified, or terminated except by a written agreement signed by each

party.

18.2  Attorneys’ Fees, Costs, and Expenses. In the event either party commences
legal proceedings to enforce any of the terms of this Lease, the prevailing party in such action shall
receive from the other a reasonable sum for attorneys’ fees and costs to be fixed by the court in the
same action.

18.3 Rights and Remedies. No right or remedy conferred upon or reserved to a
party hereunder is intended to be exclusive of any other right or remedy. Every right and remedy
shall be cumulative and in addition to any other right or remedy provided hereunder, or now or
hereafter existing at law or in equity or by statute.

18.4 No Waiver. The failure by Lessor or Lessee to insist upon the strict
performance of any term hereof or to exercise any right, power, or remedy consequent upon a
breach hereof, and the acceptance of Rent during the continuance of any such breach, shall not
constitute a waiver by Lessor of any breach or of any term. No waiver of any breach shall affect or
alter this Lease, which shall continue in full force and effect, or the rights of Lessor or Lessee with
respect to any other then-existing or subsequent breach.

18.5 Successors in Interest. This Lease shall be binding upon and inure to the
benefit of the parties hereto and their respective heirs, successors, and permitted sublessees and
assigns.

18.6 Late Payment. In the event that any Rent, Additional Rent, or other amount
due under this Lease is not received by Lessor when due, a late fee of one and one-half percent
(1.5%) per month of the principal amount due shall be due and payable until the full amount of
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Rent, Additional Rent, or other payment is received by Lessor.

18.7 Applicable Law. This Lease Agreement shall be construed and enforced in
accordance with the laws of the State of Alaska.

18.8  Authority. Lessee covenants and acknowledges that it has the full, complete,
and absolute authority to enter into this Lease; this Lease has been duly authorized by its governing
body; this Lease is a binding and enforceable agreement of and against Lessee; and the person
executing the Lease on Lessee’s behalf is duly and property authorized to do so.

18.9  No Partnership, Joint Venture, Etc. Nothing in this Lease shall be intended or
deemed to create a partnership, joint venture, association, or other similar relationship between the
parties hereto.

18.10 No Third Party Beneficiaries. This Lease does not create, and shall not be
construed as creating, any rights or interests enforceable by any person not a party to this Lease.

18.11 Severability. If any provision of this Lease is held by a court of competent
jurisdiction to be invalid, void, or unenforceable, the remainder of the provisions of this Lease shall
remain in full force and effect and shall in no way be affected, impaired, or invalidated.

18.12 No Brokers. Each party represents that it has not dealt with a broker in
connection with this Lease. Each party agrees to indemnify, defend, and hold harmless the other
party from claims of any person for brokerage or finder’s fees or commissions or similar payments
based upon any agreement or understanding alleged to have been made by any such person in
connection with this Lease.

18.13 No Recording. The parties agree that this Lease shall not be recorded as a
title document with any governmental authority.

18.14 Counterparts. This Lease may be executed in one or more counterparts,
and delivered by facsimile or other electronic transmission, each of which when so executed
shall be deemed to be an original and all of which taken together shall be deemed to be one and
the same instrument.

IN WITNESS WHEREOF, the undersigned have executed this Lease as of the Effective

Date.
LESSEE:
KODIAK MARITIME MUSEUM AND ART CENTER
By:
Its:
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LESSOR:

CITY OF KODIAK

By: Aimée Kniaziowski, City Manager
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EXHIBIT A

A Lease Lot of land for Kodiak Maritime Museum's "Thelma C" Display,
Kodiak Spit, Kodiak Channel, City of Kodiak, Kodiak Island

A portion of Tract N18 as described in deed book 79, page 72, of Alaska Tidelands
Survey No.49, according to Plat No. 62-23, in the Kodiak Recording District, Third
Judicial District, State of Alaska, more particularly described as follows:

Beginning at a brass monument for the centerline intersection of Shelikof Street and
Marine Way,

Thence S 37°24'00" E 691.00 feet along centerline of Marine Way to a brass monument
at the Pl of centerline curve,

Thence S 19°13'19" W 276.39 feet to the true point of beginning,

Thence from said point of beginning, S 31° 19' 46" E, 50.00 feet,

Thence S 58°40'14" W, 40.00 feet,

Thence N 31°19'46" W, 50.00 feet,

Thence N 58°40'14" E, 40.00 feet, to the point of beginning containing 2,000 square feet
more or less.

As shown on a sketch attached hereto and made a part of this description.

This description was written with the intent to satisfy the requirements of City of Kodiak
for Lease Lots.

It is not a representation of a Land Survey with the intent to subdivide, and should not
be used as such.
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EXHIBIT B

SURVEY OF LEASE
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Attachment C

Kopiraw NMAanrrriae Muosmwnog

PO Box 1876 Keodiak, AK 98615
907-486-0284
info@kodiakmaritimemuseum.org www.kodiakmaritimemuseum.org

Aimee Kniaziowski

City Manager, City of Kodiak
710 Mill Bay Rd.

Kodiak. AK 99¢15

June 28. 2016
Dear Almee-

Due to recently revised construction cost estimates of the Thelma C Project. it has become apparent (o the
KMM hoard and myself that it will be very difficult to build the exhibit on the original site on the harbor
spit with the {unding available. A December 20135 zeotech survey by PN Engineering revealed that large
armor rock underlving the designated exhibit site would make it very expensive te construct the project as
planned.

However. after discussing the issue with lim Graham at Brechan Inc.. the Ciry Engineer. and the Kodiak
Harbormaster. we believe itis possible to constret the project across the spit from the currently
designated site. on City owned land adjacent 1o the channel. between Trident Seafoods and the channel-
side boat launching area. The exhibit, including the boat mounted on a steel eradle. and 3 root over the
boat, would remain as originally planned. This new site would eliminate a significant amount of
earthwork and conerete. reducing the cost significantly.

Harbormaster Lon White believes the proposed new site tor the project fits within the built environment
of the harbor. The Kodiak Ports and Harbors Advisory Board passed ¢ resolution on April 26 approving
use ol the new site for the Thelma C Project. The City Lnzinger. Glen Melvin, believes placing the
project on this site would have no adverse impact on any city facilities. including the storm sewer recently
installed adjacent to the new Trident Seajoods plant. Mr. Melvin also vetted the project through other city
staft. including public works and the City Fire Chiet No objections were noted.

No new permitting would be required from the Corps of Engineers and no special community
development permit is necded. KMM would obtain a building permit when construction begins in the fall

of 2016. KMM has obtained a site survey tor the new site.

Kodiak Maritime Museum is therefore asking the City of Kediak and the Kodiak City Council to approve
the new site and issue an appropriate lease in order for construction to begin in the fall.

Thank vou,

/:é) A J =

Toby Sullivan
Executive Director
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Attachment D

CITY OF KODIAK
ORDINANCE NUMBER 1340

AN ORDINANCE OF THE COUNCIL OF THE CITY OF KODIAK AUTHORIZ-
ING A LEASE TO KODIAK MARITIME MUSEUM AND ART CENTER OF A 7,224
SQUARE FOOT PORTION OF ALASKA TIDELANDS SURVEY NO.49 LOCATED IN
ST. PAUL HARBOR FOR THE THELMA C DISPLAY

WHEREAS, the City of Kodiak (“City”) owns a 7,224 square foot portion of Alaska
Tidelands Survey No.49 located in St. Paul Harbor (“Premises™); and

WHEREAS, Kodiak Maritime Museum and Art Center (“Museum”) has requested to
lease the Premises from the City as a site for the Thelma C fishing boat historic exhibit; and

WHEREAS, the City has determined that the Premises is not required for any public pur-
pose, and that it is in the best interest of the City to authorize a lease of the Premises to the Mu-
seum.

NOW, THEREFORE, BE IT ORDAINED by the Council of the City of Kodiak, Alaska,
as follows:

Section 1: Notwithstanding anything to the contrary in Kodiak City Code Chapter 18.20, the
Council of the City of Kodiak hereby authorizes the lease of the Premises to the Mu-
seum in the form now before this meeting (“Lease™), for a term of twenty years, plus
two five-year renewal options, and the City Manager hereby is authorized, empow-
ered and directed to execute and deliver the Lease on behalf of the City, in substan-
tially the form and content now before this meeting but with such changes,
modifications, additions and deletions therein as shall to her seem necessary, desira-
ble or appropriate, the execution thereof to constitute conclusive evidence of approval
of any and all changes, modifications, additions or deletions therein from the form
and content of said document now before this meeting, and from and after the execu-
tion and delivery of said document, the City Manager and City Clerk, and their re-
spective designees, each hereby is authorized, empowered and directed to do all acts
and things and to execute all documents as may be necessary to carry out and comply
with the provisions of said document as executed.

Section 2: The Lease authorized by this ordinance is subject to the requirements of City Charter
Section V-17. Therefore, if one or more referendum petitions with signatures are
properly filed within one month after the passage and publication of this ordinance,
this ordinance shall not go into effect until the petition or petitions are finally found to
be illegal and/or insufficient, or, if any such petition is found legal and sufficient, un-
til the ordinance is approved at an election by a majority of the qualified voters voting
on the question. If no referendum petition with signatures is filed, this ordinance shall
go into effect one month after its passage and publication.

Ordinance No. 1340
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ATTEST:

& VN\"- ; 1/ 7 ]

3 ) / - 7

F\ \,é/ém // v /(fL’L/é’/C’Z,”\,

' CITY CLERK
First Reading: December 10, 2015
Second Reading:  January 14, 2016

Effective Date: February 20, 2016

Ordinance No. 1340
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MEMORANDUM TO COUNCIL

To: Mayor Branson and City Councilmembers
From: Aimée Kniaziowski, City Manager
Thru: Mike Tvenge, Deputy City Manager W
Date: August 11,2016

Agenda Item: V.a  First Reading, Ordinance 1358, Authorizing the Expenditure of the $25,000
Appropriated to Ballot Initiative Expense in the FY2017 Operating Budget to
Inform the Public Regarding the Effects of the Collective Bargaining Ordinance
Initiative Proposition and the Kodiak Island Borough Proposition to Consolidate
the Kodiak Island Borough and the City of Kediak Into a Single Unit of
Government, Including Without Limitation Information That May Influence the
Outcome of the Election on Either Proposition

SUMMARY: For the past several years the Council has appropriated funds in the General Fund
Legislative Budget Account No. 450.138 titled Ballot Initiative Expense that may be used to educate the
public on ballot measures. $25,000 was budgeted in the FY2017 budget for this purpose. This year there
are two ballot questions for which the City may desire to provide public education. One is an initiative
for collective bargaining for City employees under the Public Employment Relations Act, and the other
is a Kodiak Island Borough Assembly advisory proposition to pursue the idea of consolidating the
Borough and City of Kodiak into a single unit of government. While AS 15.13.145(c)(2) permits the
City to provide the public with nonpartisan information about a ballot proposition, AS 15.13.145(b)
prohibits the City from using public funds to influence the outcome of an election concerning a ballot
proposition unless the City specifically appropriates funds for this purpose by ordinance. The Alaska
Public Offices Commission (APOC), which enforces these State statutes, interprets the statutes very
narrowly so that the City cannot inform the public fully about the effects of the ballot propositions
without including information that APOC likely would categorize as influencing the outcome of the
election on the ballot propositions. Ordinance No. 1358 conforms with APOC requirements and would
permit the City to provide public information about these two initiatives if the Council desires to do so.
Staff recommends Council pass Ordinance No. 1358 in the first reading and advance to second reading
and public hearing at the next special or regular meeting.

PREVIOUS COUNCIL ACTION: From FY2010-FY2015 the Council budgeted $50,000 annually for
ballot initiative education, and increased that amount through the supplemental budget process, if
needed. Unspent funds from this account were returned to the General Fund, fund balance at the end of
the fiscal year. In FY2016 the annual budgeted amount was reduced to $25,000, which is the amount
included in the FY2017 budget for ballot initiative education.

AUGUST 11, 2016
Agenda Item V. a. Memo Page 1 of 3

134



DISCUSSION: This ordinance is being brought forward to fully comply with APOC requirements by
specifically naming the ballot initiatives for which the City of Kodiak may desire to provide public
education. The collective bargaining initiative for City employees will have effects on the City and its
residents, including higher legal expenses, City labor costs, limitations on City contracting and
managerial discretion, and significant expenditure of City management time on labor relations issues.
The Kodiak Island Borough’s advisory initiative will also affect City residents if pursued. Past studies
have shown that consolidating the Borough and City governments could result in a substantial increase
in the tax burden on City residents. Our attorney has advised this ordinance is necessary to also allow
use of administrative time or use of City equipment to produce informational flyers, opinion editorial
articles for the newspaper, public service announcements, etc. The ordinance does not obligate the City
to spend the $25,000 already budgeted for this purpose; however, it provides the legal path necessary if
the Council desires to educate voters about these two specific ballot initiatives in a manner that requires
the use of City resources.

ALTERNATIVES:

1) Pass Ordinance No. 1358 in the first reading and advance to second reading and public
hearing at the next special or regular meeting. This is staff’s recommendation, because it
will allow the City to provide information to voters about potential effects of either of these
ballot propositions.

2) Do not pass or postpone Ordinance No. 1358. This is not recommended.

FINANCIAL IMPLICATIONS: $25,000 was budgeted in the FY2017 budget to provide public
education about ballot initiatives.

LEGAL: The City’s attorney drafted Ordinance No. 1358 and advised staff it is required to adhere to
APOC requirements.

CITY MANAGER’S COMMENTS: I recommend Council pass this ordinance in the first reading and
advance to second reading. The adoption of Ordinance No. 1358 will allow the City to correct false
information and, upon direction of the Council, would allow City staff to educate the public about the
potential effects of collective bargaining and consolidation of government.

DEPUTY CITY MANAGER’S COMMENTS: I also recommend Council pass this ordinance to
allow the City Council and Administrative staff the opportunity to educate the public on the facts of
each ballot measure. For instance, a newspaper advertisement regarding collective bargaining states:

Prop 1 was sponsored by the Kodiak City Employee Association and once passed will apply to all city
employees.

AUGUST 11,2016
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Factually, there are certain municipal employees that are exempt from becoming a union member. So I
believe it would benefit the public to here the facts surrounding these ballot measures.

NOTES/ATTACHMENTS:
Attachment A:Ordinance No. 1358

PROPOSED MOTION:
Move to pass Ordinance No. 1358 in the first reading and advance to second reading and public
hearing at the next special or regular meeting.
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Attachment A

CITY OF KODIAK
ORDINANCE NUMBER 1358

AN ORDINANCE OF THE COUNCIL OF THE CITY OF KODIAK
AUTHORIZING THE EXPENDITURE OF THE $25,000 APPROPRIATED TO
BALLOT INITIATIVE EXPENSE IN THE FY2017 OPERATING BUDGET TO
INFORM THE PUBLIC REGARDING THE EFFECTS OF THE COLLECTIVE
BARGAINING ORDINANCE INITIATIVE PROPOSITION AND THE KODIAK
ISLAND BOROUGH PROPOSITION TO CONSOLIDATE THE KODIAK ISLAND
BOROUGH AND THE CITY OF KODIAK INTO A SINGLE UNIT OF GOVERNMENT,
INCLUDING WITHOUT LIMITATION INFORMATION THAT MAY INFLUENCE
THE OUTCOME OF THE ELECTION ON EITHER PROPOSITION

WHEREAS, in the Fiscal Year 2017 budget for the City of Kodiak, the Council
appropriated $25,000 from the General Fund to Account No. 450.138, Ballot Initiative Expense,
for education of the public on ballot measures; and

WHEREAS, the City Clerk has certified a petition for an initiative to enact an ordinance
providing for collective bargaining for City employees under the Public Employment Relations
Act, which will appear on the ballot for the regular City election to be held on October 4, 2016;
and

WHEREAS, instituting collective bargaining for City employees will have substantial
effects on the City and its residents, including higher City labor costs, limitations on City
contracting and managerial discretion, and significant expenditure of City management time on
labor relations issues; and

WHEREAS, the Kodiak Island Borough (“Borough”) Assembly is considering an
ordinance that would place an advisory proposition to pursue the idea of consolidating the
Borough and the City of Kodiak into a single unit of government on the ballot for the regular
Borough election to be held on October 4, 2016; and

WHEREAS, past studies have shown that consolidating the Borough and City
governments could result in a substantial increase in the tax burden on City residents; and

WHEREAS, it is the Council’s duty and desire to ensure that all City voters are aware of
the impact the institution of collective bargaining for City employees and consolidating the
Borough and the City of Kodiak into a single unit of government would have on the City and its
residents; and

WHEREAS, AS 15.13.145(c)(2) permits the City to provide the public with nonpartisan
information about a ballot proposition, but AS 15.13.145(b) prohibits the City from using public
funds to influence the outcome of an election concerning a ballot proposition unless the City
specifically appropriates the funds for that purpose by ordinance; and

Ordinance Number 1358
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WHEREAS, the Alaska Public Offices Commission (“APOC”), which enforces AS
15.13.145, has interpreted nonpartisan information permitted under AS 15.13.145(c)(2) very
narrowly, so that the City cannot inform the public fully about the effects of the ballot
propositions described above without including information that APOC likely would categorize
as influencing the outcome of the election on the ballot propositions.

NOW, THEREFORE, BE IT ORDAINED by the Council of the City of Kodiak, Alaska, that:

Section 1:

Section 2:

ATTEST:

The expenditure of the $25,000 appropriation in the Fiscal Year 2017 Budget
from the General Fund to Account No. 450.138, Ballot Initiative Expense, is
authorized to inform the voters regarding the effects on the City and its residents
of the initiative proposition to enact an ordinance providing for collective
bargaining for City employees under the Public Employment Relations Act,
which will appear on the ballot for the regular City election to be held on October
4, 2016, and the Borough ballot proposition to pursue the idea of consolidating
the Borough and the City of Kodiak into a single unit of government, which is
proposed to appear on the ballot for the regular Borough election to be held on
October 4, 2016, including without limitation the provision of information that
may influence the outcome of the election on either proposition.

This ordinance shall become effective immediately upon final passage in
accordance with Kodiak Charter Section 2-13.

CITY OF KODIAK

MAYOR

CITY CLERK

First Reading:

Second Reading:

Effective Date:

Ordinance Number 1358
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MEMORANDUM TO COUNCIL

To: Mayor Branson and City Councilmembers
From: Aimée Kniaziowski, City Manager
Thru: Mike Tvenge, Deputy City Manager and Corey Gronn, Parks and Recreation Director
Date: August 11, 2016

Agenda Item: V.b. Resolution No. 201627, Authorizing the Issuance of a Permit to Kodiak
Football League for the Use of Public Property to Sell Concessions and
Collect Admission Fees during Kodiak High School and Youth Football
Games at Baranof Park

SUMMARY: Resolution No. 201627 authorizes the issuance of a permit to the Kodiak Football
League to use the Baranof Football Field to sell concessions from August 11 to October 31 and to
collect gate fees at home high school football games. Staff recommends Council adopt Resolution No.
2016-27.

PREVIOUS COUNCIL ACTION: Each year Council issues permits to non-profit organizations to
allow them to conduct fundraising activities that benefit the community on City property.

DISCUSSION: The Kodiak Football League has applied for and received a permit for concession and
gate fee sales from the City for many years. KFL provides all needed gear, coaching, and refereeing for
the youth league and is the primary booster source for the high school team. Community club sports
such as KFL fill a vitally important role because without them activities for families would be very
limited. KFL promotes good sportsmanship and character building for boys and girls ages 8 to 18.

ALTERNATIVES:
1) Adopt Resolution No. 201627, which is staff’s recommendation.
2) Do not adopt Resolution No. 201627, which is not recommended.

STAFF RECOMMENDATION: Staff recommends Council adopt Resolution No. 2016-27.

DEPUTY CITY MANAGER’S COMMENTS: I support staff’s recommendation to adopt this
resolution. As stated earlier, youth sports provide numerous benefits to the community, young and old.

ATTACHMENTS:
Attachment A: Resolution No. 2016-27
Attachment B: Letter of request from the Kodiak Football League, dated July 18, 2016

AUGUST 11, 2016
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PROPOSED MOTION:
Move to adopt Resolution No. 2016-27.

AUGUST 11,2016
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Attachment A

CITY OF KODIAK
RESOLUTION NUMBER 2016-27

A RESOLUTION OF THE COUNCIL OF THE CITY OF KODIAK AUTHORIZ-
ING THE ISSUANCE OF A PERMIT TO THE KODIAK FOOTBALL LEAGUE FOR
THE USE OF PUBLIC PROPERTY TO SELL CONCESSIONS AND COLLECT AD-
MISSION FEES FOR KODIAK HIGH SCHOOL AND YOUTH FOOTBALL GAMES
AT BARANOF PARK

WHEREAS, the Kodiak Football League is a local nonprofit organization dedicated to
the promotion of building positive character in young people through the sport of football; and

WHEREAS, the Kodiak Football League is entirely self funded and sponsors the expense
of the football programs grades 3" through 12th; and

WHEREAS, events at the Baranof fields are in need of a snack vendor; and
WHEREAS, the Kodiak High School hosts home games and events at Baranof Park; and

WHEREAS, the Kodiak Football League has requested permission to charge admission
at football games from August 11 through October 31; and

WHEREAS, the Kodiak Football League has requested permission to sell concessions at
the park at certain events August 11 through October 31;

NOW, THEREFORE, BE IT RESOLVED by the Council of the City of Kodiak, Alaska,
that a permit be issued, with the permit fee waived, as provided in Kodiak City Code Section
5.04.050(d), to the Kodiak Football League for charging admissions at the Kodiak High School
football team home games.

BE IT FURTHER RESOLVED that permission is granted for the League to charge to sell
concessions at certain events, on the condition that the League complies with the applicable
stipulations set forth in Kodiak City Code Section 5.04.050.

BE IT FURTHER RESOLVED that event sponsors shall coordinate park use with the
Kodiak Parks and Recreation Director and the City Manager.

CITY OF KODIAK

MAYOR
ATTEST:

CITY CLERK
Adopted:
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Attachment B

Kodiak Football League
P.0. Box 973 m
Kodiak, Alaska 99615

907-539-7472 4 ~

ooy

A

KFL 4

o

July 18, 2016

Aimee Kniaziowski

Kodiak City Manager

710 Mill Bay Road, Rm114

Kodiak, AK 99615

Dear Mrs. Kniaziowski

The Kodiak Football League would like to request a City Permit to move our Snack
Shack Building to a location approved by the City within Baranof Park to sell
concessions and collect gate admission for all of this years

High School and Youth Football Games from August 11, 2016 to October 31, 2016.
As most of you know we are a Non-profit Organization that survives by raising
money through Fund Raiser’s, Raffles, Donations, Concessions and Gate Sales.

We promote Good Sportsmanship, Team Work and Teach the Sport of Football to

An average of 200 Boys and Girls ages 8 to18 and their families each year.

Thank You for your Consideration.

Sincerely,
Richard Walker

President
Kodiak Football League
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MEMORANDUM TO COUNCIL

To: Mayor Branson and City Councilmembers
From: Aimee Kniaziowski, City Manager
Thru: Mike Tvenge, Deputy City Manager and Kelly Mayes, Finance Director

Date: August 11,2016

Agenda Item: V.c. Resolution No.2016-28, Appropriating $650,000 From the Cargo Terminal
Fund to the Cargo Development Capital Project Fund to Pay Settlement
Costs Related to the Construction of Pier III Replacement Project No. 11-
07/8024

SUMMARY: Pacific Pile and Marine LLC construction is complete. Additional funding is requested
through this resolution for settlement of disputed costs mutually agreed upon during the mediation
process.

PREVIOUS COUNCIL ACTION:
e October 22, 2015, Council authorized Resolution No. 2015-31 for a transfer from the Cargo
Terminal Fund to the Pier III project in the amount of $305,000.
e February 25, 2016, Council authorized Resolution No. 201610 for a transfer from the Cargo
Terminal Fund for the Pier III project in the amount of $350,000.
e July 14, 2016, Council authorized Resolution No. 2016-26 for a transfer from the Cargo Terminal
Fund for the Pier III project in the amount of $165,000.

DISCUSSION: Throughout the mediation process, the City and construction contractor came to terms
regarding the disputed costs items related to the construction of the Pier III Replacement Project.
Resolution No. 201628 transfers the necessary funds to pay the disputed costs.

ALTERNATIVES:
1) Council shall authorize Resolution No. 2016-28 for transfer of funds from the Cargo Terminal
fund to the Pier III Replacement Project, which is a guarantee of payment spelled out in the
settlement agreement.

FINANCIAL IMPLICATIONS: Staff continues to closely monitor the Pier III replacement project and
fund balance of the Cargo Terminal fund. The fund balance of the Cargo Terminal fund will continue to
have an excess to meet any immediate, unforeseen, future needs at this time. The transfer of funds from
the Cargo Terminal fund to the Pier III Replacement Project will assist management in project closeout
and resolution of outstanding financial issues.

AUGUST 11, 2016
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LEGAL: The City’s legal counsel advised staff throughout the mediation process.

STAFF RECOMMENDATION: Staff recommends Council adopt Resolution No. 201628 to transfer
the needed funds for the Pier III project.

DEPUTY CITY MANAGER’S COMMENTS: The settlement agreement mutually releases all claims
by the City and Contractor yet preserves the contract warranties. This Resolution No. 2016-28 quite
literally brings this dispute to resolution.

ATTACHMENT:
Attachment A: Resolution No. 201628

PROPOSED MOTION:
Move to adopt Resolution No. 2016-28
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Attachment A

CITY OF KODIAK
RESOLUTION NUMBER 2016-28

A RESOLUTION OF THE COUNCIL OF THE CITY OF KODIAK
APPROPRIATING $650,000 FROM THE CARGO TERMINAL FUND TO THE
CARGO DEVELOPMENT CAPITAL PROJECT FUND TO PAY SETTLEMENT
COSTS RELATED TO THE CONSTRUCTION OF PIER 11l REPLACEMENT
PROJECT NO. 11-07/8024

WHEREAS, the Pier Il replacement project identified as Project No. 11-07/8024
is several months behind schedule; and

WHEREAS, the City has been negotiations for settlement costs related to
construction elements associated with Project No. 11-07/8024 as a result of that delay;
and

WHEREAS, Article V of the City of Kodiak Charter provides that an
appropriation of funds separate from the budget document may be made by resolution.

NOW, THEREFORE, BE IT RESOLVED by the Council of the City of Kodiak,
Alaska:

Section 1. The Fiscal Year 2017 Operating Budget is amended by appropriating
and transferring $650,000 from the Cargo Terminal Fund Fund Balance to the following
account to pay for settlement construction costs needed in Pier 11l Replacement, Project
No. 11-07/8024:

Appropriation / Transfer From:

Account Description

Amount
Cargo Fund-Appropriation of Fund Balance $650,000
Transfer to:
Account Description

Amount
Cargo Capital Project Fund—Pier 111 Construction $650,000

Section 2. This resolution shall become effective upon adoption.

Resolution No. 2016-28
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CITY OF KODIAK

MAYOR
ATTEST:

CITY CLERK
Adopted:

Resolution No. 2016-28
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MEMORANDUM TO COUNCIL

To: Mayor Branson and City Councilmembers

From: Aimée Kniaziowski, City Manager
Thru: Mike Tvenge, Deputy City Manager 'WVQ/
Date: August 11,2016

Agenda Item: V.d. Authorization of Lease Assignment and Sublease of a Portion of Pillar
Mountain Antenna Site Lease 3 From Alaska Wireless Network, LLC
(AWN) to AWN Tower Company, LLC and the Purchase of AWN Tower
Company, LLC by Vertical Bridge Tower 1I, LLC, and the Sublease From
AWN Tower Company, LLC to Alaska Wireless Network, LLC

SUMMARY: The Council adopted Ordinance No. 1265 on September 24, 2009, which authorized a
five-year agreement with GCI for a lease at the City’s Pillar Mountain antenna site. The lease includes
four automatic five-year extensions at the option of the tenant. The City received a letter from Alaska
Wireless Network (AWN) requesting the City to agree to assign the lease to Vertical Bridge Tower II,
LLC. Staff recommends Council authorize the assignment of the lease by motion, per the City
Attorney’s direction.

PREVIOUS COUNCIL ACTION:
e September 24, 2009, Council adopted Ordinance No. 1265, which authorized a five-year lease of
a communications site with GCI
e January 24, 2013, Council authorized the assignment of Pillar Mt. Communication Site 3 lease to
AWN

DISCUSSION: The City has had a lease with CGI for a communications site located on the City’s
Pillar Mountain Antenna Lease Site No. 3 since 2009. The City Council authorized the assignment of
that lease in 2013 to AWN. AWN and Vertical Bridge Tower II, LLC entered into a Purchase and Sale
Agreement involving a portion of AWN’s tower portfolio under which Vertical Bridge Tower II, LLC
will purchase, manage, and operate the portfolio, and AWN will continue to operate its Alaska statewide
wireless network as a tenant on the towers included in the portfolio.

Staff consulted with the City’s attorney who determined the requested assignment required Council
authorization in accordance with Kodiak City Code 18.20.240 Assignments: “The rights of a lessee or
purchaser under a lease or under contract of sale may not be assigned unless the assignment is first
approved by the Council. The assignee shall be subject to all of the provisions of the lease or sales
contract.” The attorney recommended the assignment be approved by a motion of the Council.

August 11,2016
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ALTERNATIVES: Council may approve the lease assignment by motion, which is staff’s
recommendation, or may deny approval of the assignment which is not recommended.

FINANCIAL IMPLICATIONS: N/A

LEGAL: The City’s Attorney reviewed the request and lease and advised staff that the lease assignment
requires Council approval and the approval can be done by motion, which was drafted by the attorney.

DEPUTY CITY MANAGER’S COMMENTS: Staff is comfortable with this lease assignment, since
our attorney reviewed the documents and had no concerns. The new entity, Vertical Bridge Tower 11,
LLC., will be required to comply with all provisions of the existing lease, including the requirement in
Section 2 that says the tenant’s use and equipment will not cause interference with the transmitting or
receiving capabilities of the City. In the event the tenant wishes to make changes, they will have to
provide results of an inter-modulation analysis to verify that no unacceptable signal interference will
result. I recommend Council approve GCI’s request.

ATTACHMENTS:

Attachment A: Request for Consent to Assignment/Consent to Assignment
Attachment B: Land Lease Agreement

Attachment C: Ordinance No. 1265

PROPOSED MOTION:

Move to approve the assignment of the Lease dated November 1, 2009, of a portion of Pillar
Mountain Antenna Site Lease 3 from Alaska Wireless Network, LLC to AWN Tower Company,
LLC and the purchase of AWN Tower Company, LLC by Vertical Bridge Tower II, LLC, and
the sublease from AWN Tower Company, LLC to Alaska Wireless Network, LLC of a portion
of the leased premises, all as described in the Consent Agreement dated May 2, 2016 that now is
before the Council, pursuant to Kodiak City Code 18.20.230 and 18.20.240 and authorize the
City Manager to execute the lease assignment on behalf of the City.

August 11, 2016
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AWN Attachment A

Alaska Wireless Network

Consent Agreement

May 2, 2016

City of Kodiak

710 Mill Bay Road
Kodiak, AK 99615
Attention: Mary Munk

Re:  Request for Consent to Assignment
Dear Ms. Munk:

As you may be aware, on April 29, 2016, The Alaska Wireless Network, LLC ("AWN") and
Vertical Bridge Tower I, LLC (“Buyer”) entered into a Purchase and Sale Agreement (the
“Agreement”) involving a portion of AWN’s tower portfolio (the “Portfolio”), under which Buyer
will purchase, manage and operate the Portfolio. AWN will continue to operate its Alaska
statewide wireless network as a tenant on the towers included in the Portfolio. The Lease(s)
and the Site(s), as described in the attached Exhibit A, are part of the Portfolio and the
Agreement.

AWN and Buyer expect the transaction described in the Agreement to close on or before June
15, 2016. As set out in the Agreement, (i) AWN will transfer all of its rights, title and interest in
and to the Lease(s) and the Site(s) to AWN Tower Company, LLC, a new company which will
be formed by AWN, (ii) AWN Tower Company, LLC will be purchased by and become a
subsidiary of Buyer, and (iii) AWN Tower Company, LLC will sublease back a portion of the
Site(s) to AWN and grant certain rights to AWN in the Agreemeni(s) and Site(s) regarding
AWN’s antenna facilities.

To the extent your consent is required to the transfers and sublease described above, AWN and
Buyer request your consent by signing this letter and returning it in the enclosed self-addressed
envelope.

AWN Tower Company, LLC will notify you of the date of the closing and of any change in its
contact address.

AWN Tower Company, LLC, AWN, Buyer, and each of their respective affiliates are intended
third party beneficiaries of this letter. This letter may be executed in separate counterparts,
each of which when so executed will be deemed to be an original, and all of which taken
together will constitute one and the same instrument. Delivery of an executed signature page to
this letter by facsimile or other electronic transmission (including documents in Adobe PDF
format) will be effective as delivery of a manually executed counterpart to this letter.

Thank you for your prompt attention to this matter. If you have any questions about the
Transaction or this request, please contact Rachelle Alger via email at raalger@gci.com or via
phone at 907-868-5771. Otherwise, please sign this letter below where indicated and return to
us in the enclosed self-addressed envelope.

[Remainder of Page Blank — Signature Page Follows]
1
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AWN

5 Alaska Wireless Network

Sincerely,

THE ALASKA WIRELESS NETWORK,
LLC

TR s On. GRap—
By:

Name: Rachelle A Alger
Title: __Contracts Administrator

Accepted and agreed:

City of Kodiak

By:
Name:
Title:

Dated as of:

The Alaska Wireless Network, LLC
6831 Arctic Bivd.
Anchorage, AK99518 151



Attachment B

LAND LEASE AGREEMENT

This 1st day of November 2009, the City of Kodiak, a Municipal Corporation (“Landlord”), whose address
is 710 Mill Bay Road, Kodiak, Alaska 99615, and GCI Communication Corp., an Alaska corporation
(“Tenant”), whose address is 2550 Denali Street, Suite 1000, Anchorage, Alaska 99503, agree as follows:

1. Premises:

Subject to the terms and conditions herein, Landlord leases to Tenant the following Premises
(“Premises”): That portion of Pillar Mountain Antenna Site Lease 3, U.S. Survey No. 3945, further
described in Exhibit A attached hereto which is required for the location of a 100’ guyed tower and
10'x12' equipment shelter as illustrated in Exhibit B-1 and B-2 attached hereto.

2. Authorized Uses:
This lease (“Lease”) is issued for the following authorized uses:

Tenant may construct, maintain, and operate a communication tower, equipment shelter, related
communications equipment and guy wires in conjunction with Tenant’s operation as a communications
provider on such space as is illustrated in Exhibit B-1 and B-2 or as otherwise mutually agreed upon.

Tenant shall have the right to collocate and install the communications equipment listed in Exhibit B on
Landlord’s Premises in the space and in the manner set forth in Exhibit B. Tenant may obtain access to
operate and maintain this equipment, and all replacement equipment thereto by obtaining a key to enter
the enclosed Premises from the Kodiak Police Department twenty-four (24) hours a day/seven (7) days a
week. In installing, operating, or maintaining any equipment on the Premises and in its general
management of the Premises, Tenant will act in accordance with applicable laws and regulations and so
as not to cause interference with any other radio or television transmitting or receiving equipment whether
located on the Premises or not. Tenant will at all times protect from interference all frequencies assigned
to Landlord whether or not such frequencies are in use. Before altering, replacing or adding any
transmission equipment at the Premises, Tenant shall, at Tenant's sole expense, arrange for an inter-
modulation analysis so as to verify that no unacceptable signal interference will result from the alteration,
replacement or addition. Tenant shall provide Landlord with a copy of the inter-modulation analysis.

3. Term:

The initial term of this Lease is for five (5) years (“Term”), commencing as of a date thirty (30) days
subsequent to the commencement of construction, with four (4), five (5) year extensions (individually, an
“extension” and collectively, the “Extensions”) at the option of Tenant, so long as Tenant is not in violation
of any terms or conditions as set forth in this Lease. The Extensions shall be automatic unless (a) Tenant
notifies Landlord at least thirty (30) days prior to the expiration of the then-current term of its intent not to
renew the Lease or (b) Landlord notifies Tenant in writing of a default, and Tenant fails to timely cure that
default, in accordance with Section 16.

4. Rent:

The initial rent for the Premises will begin at One Thousand Dollars ($1,000.00) per month, payable in
annual installments of Twelve Thousand Dollars ($12,000.00). The rental payment shall be increased
each year by the amount of three percent (3%). Adjustments shall occur on each of the anniversary dates
of this Lease. Payment shall be made by wire, check, bank draft, or money order made payable to City of
Kodiak. Overdue payments shall be subject to a late payment charge of 1 %% per month of the overdue
amount (but not to exceed the maximum lawful rate), beginning thirty (30) days after payment is due.

5. Improvements:
Any construction on the Premises must be neat, presentable, and compatible with its use and

surroundings. Before installing a new communication tower on the Premises, Tenant shall dismantle,
remove and dispose of in a lawful manner the existing communication tower on the Premises, along with
all related equipment and fixtures that will not be used in Tenant's ongoing operations on the Premises.

GCI Communication Corp., Pillar Mt. Site 3 Page 1 of 10
City Contract No. 157303

152



6. Radio or Electronic Interference

In the event of radio frequency or other electronic interference, the parties agree to work cooperatively to
find a mutually satisfactory solution to any interference problem. In the event the problem cannot be
resolved, regardless of whether or not the source of the problem can be determined, Tenant shall have
the right to remove its equipment causing the interference upon thirty (30) days’ prior written notice and/or
cancel this Agreement.

7. Maintenance and Construction:
Tenant shall keep the Premises and all improvements neat and presentable. Tenant shall not strip, waste,
or remove any material from the Premises without the prior written permission of Landlord.

Tenant shall provide for power utilities.

8. Disposition of Improvements:
(a) Within one hundred eighty (180) days after the end of this Lease, improvements and personal

property must either:
1. be removed by Tenant if required by the Landlord; or
2. with Landlord's consent, be sold to the succeeding Tenant.

(b) Landlord may grant additional time for the removal of improvements if hardship is established by
Tenant.

(c) Title to any improvements or other property owned by Tenant which is not disposed of as set out
above shall vest in Landlord.

9. Hazardous Substances:

Tenant shall not permit or cause any Hazardous Material to be brought upon, kept, or used in or about
the Premises by its employees, agents, contractors, or invitees. If Tenant breaches this obligation, or if
the presence of Hazardous Material on or about the Premises caused or permitted by Tenant resuits in
contamination of the Premises, or if contamination of the Premises otherwise occurs for which Tenant is
legally liable for damage resulting there from, then Tenant shall indemnify, defend, and hold Landlord
harmless from any and all claims, judgments, damages, penalties, fines, costs, liabilities, or losses
(including without limitation, diminution in value of the Premises, damages for the loss or restriction of
useable space or of any amenity of the Premises, and sums paid in settlement of claims, attorney fees,
consultant fees, and expert fees) that arise during or after the period in which this Agreement is in effect
as a direct result of such contamination, solely to the extent caused by Tenant or its agents. This
indemnification of Landlord by Tenant includes, without limitation, reasonable and necessary costs
incurred in connection with any investigation of Premises conditions or any clean-up, remedial, removal,
or restoration work required by any federal, state or local government agency or political subdivision
because of Hazardous Material present in the soil or groundwater on or under the Premises. Without
limiting the foregoing, if the presence of any Hazardous Material on the Premises caused or permitted by
Tenant results in any contamination of the Premises, Tenant shall take all actions at its expense as are
necessary to return the Premises to the condition existing prior to Tenant’s introduction of any such
Hazardous Material to the Premises; provided that Landlord’s approval of such actions shall first be
obtained, which approval shall not be unreasonably withheld so long as such actions would not potentially
have any material adverse long-term or short-term effect on the Premises. As used herein, the term
“‘Hazardous Material’ means any hazardous or toxic substance, material or waste, that is or becomes
regulated by any local governmental authority, the State of Alaska, or the United States Government.
Landlord agrees to indemnify, defend and hold harmless, at its expense, Tenant from any and all costs,
losses, damages, claims, suits or other liabilities, including reasonable attorney fees, arising from or
related to contamination occurring at the Premises released by Landlord, its agents or its other tenants.
No party shall have the duty to indemnify to the extent the damages are caused by the misconduct, fault
or negligence of the indemnitee, its agents or invitees.

10. Warranties and Hold Harmless:
Landlord agrees to indemnify, defend, and hold Tenant harmless for any breach of the following
warranties: The execution of this Lease has been duly authorized by Landlord and all necessary consents
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have been received. Landlord has all right, title, and interest in the Premises, and to execute and to
perform its obligations under this Lease except as set forth in Exhibit C attached hereto.

11. Liability:

Tenant shall indemnify, defend, and hold Landlord and its authorized agents, officers, and employees
harmless from any liability, action, claim, suit, loss, property damage, or personal injury of whatever kind
resulting from or arising out of any act of commission or wrongful omission by Tenant, its agents,
employees, or customers to the extent arising from or connected with Tenant's use and occupation of the
Premises or its exercise of the rights and privileges granted by this Lease, except that it shall have no
duty to indemnify Landiord or its authorized agents, officers, or employees to the extent of its/their own
negligence or misconduct, fraud, or breach of the terms of this Lease.

12. Insurance:

Workers’ Compensation Tenant shall ensure that, with respect to all personnel performing work on the
Premises, Tenant shall maintain in effect at all times during the term of this Agreement, coverage or
insurance in accordance with the applicable laws relating to workers’ compensation and employers’
liability insurance. Tenant shall carry Employers’ Liability insurance with limits of not less than:

$500,000 Bodily Injury by Accident -Each Accident Limit

$500,000 Bodily Injury by Disease -Policy Limit

$500,000 Bodily Injury by Disease -Each Employee

Liability Insurance Prior to the commencement of the work, Tenant shall secure such liability insurance
as will protect Tenant and Landlord (additionally insured) from and against claims and liabilities arising
out of bodily injury (including death) or property damage that may result from such operations,
construction, reconstruction and/or maintenance. Such insurance shall include the following:

Commercial General Liability insurance (including, but not limited to, premises-operations, products,
contractual, broad-form property damage) with limits as follows:

$1,000,000 Each Occurrence Limit

$2,000,000 General Aggregate excluding Products/Completed Operations
Aggregate Limit

$2,000,000 Products/Completed Operations Aggregate Limit

$1,000,000 Personal and Advertising Injury Limits

Business Automobile Liability insurance (including owned, hired and non-owned) with a combined single
limit of not less than $1,000,000 for bodily injury (including death) and property damage.

Additional Insured / Waiver of Subrogation Tenant shall insure that the Commercial General Liability
and Business Automobile Liability policies name Landlord as additional insured. Tenant's insurance shall
also be primary to any policies held by Landlord and the coverage afforded Landlord under such policies
shall be the same coverage extended to Tenant without exception or limitation.

Tenant waives all rights of subrogation against Landlord and its agents, officers, directors and employees
for recovery of damages to the extent these damages are covered by the Commercial General Liability,
Business Automobile and/or Workers' Compensation policies.

Evidence of Insurance Certificates or evidence of Insurance acceptable to Landlord shall be filed with
Landlord prior to commencement of the work, including copies of the additional insured and waiver of
subrogation endorsements. The coverages afforded under the policies will not be cancelled or allowed to
expire until at least thirty (30) days’ prior written notice has been given to Landlord. Tenant shall furnish
information concerning reduction of coverage with reasonable promptness in accordance with Tenant's
information and belief.

No Limitation The insurance required within this Agreement shall be written for not less than the limits of
liability specified in this Agreement or required by law, whichever is greater. Coverages shall be
maintained without interruption from date of commencement of the work until date of final payment and
termination of any coverage required to be maintained after final payment.

The requirements of this Agreement as to insurance and acceptability to Landlord of insurers and
insurance to be maintained by Tenant is not intended to and shall not in any manner limit or qualify the
liabilities and obligations of Tenant under this Agreement.
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13. Holding Over
Subject to the Extensions available to Tenant in Section 3 above, if Tenant holds over after the expiration

of this Lease, the holding over will not operate as a renewal or extension of this Lease, but only creates a
tenancy from month to month, regardless of any rent payments accepted by Landlord. Each party's
obligations for performance under this Lease will continue until the month to month tenancy is terminated.
Either party may terminate the hold-over, month-to-month tenancy at any time by giving the other at least
thirty (30) days’ prior written notice.

14. Assignment or Sublease
Except to an affiliate, Tenant shall not assign or sublet this Agreement without the prior written consent of
the Landlord which shall not be unreasonably withheld, conditioned or delayed.

15. Condemnation

If the Premises are condemned by any proper authority, the term of this Lease will end on the date
Tenant is required to surrender possession of the Premises. Landlord is entitled to all the condemnation
proceeds except Tenant will be paid the portion of the proceeds attributable to the fair market value of
any improvements placed on the Premises by Tenant. Rent will also be adjusted to apply to the period
ending on the date Tenant is required to surrender possession of the Premises.

16. Cancelliation

Landlord may cancel this Lease and recover possession of the Premises by giving Tenant thirty (30)
days’ prior written notice, upon the happening of any of the events listed below, which are not cured
within such thirty (30) day notice period:

(a) Tenant's failure to pay when due the rents or fees specified in this Lease, including any increases
made pursuant to this Lease.

(b) The return for insufficient funds of checks for payment of rents or fees.

(c) The use of the Premises by Tenant for any purpose not authorized by this Lease.

(d) The failure of Tenant to perform any provision or covenant in this Lease. If such provision or
covenant is not possible to perform within such thirty (30) day cure period, Tenant shall not be in default
under this Lease if it has promptly commenced and is diligently pursing the cure thereof.

Tenant may cancel this Lease with thirty (30) days’ written notice if for any reason the Premises become
unsuitable for its communications purposes, or if Landlord fails to perform provision or covenant in this
Lease. If such provision or covenant is not possible to perform within such thirty (30) day cure period,
Landlord shall not be in default under this Lease if it has promptly commenced and is diligently pursing
the cure thereof.

17. Vacation

At the end of this Lease, Tenant must peaceably and quietly vacate the Premises and return possession
to Landlord. The Premises must be left in a clean, neat and presentable at least as good as existed at the
commencement of the Lease Term, normal wear and tear excepted. If Tenant causes any abnormal wear
and tear or abuse of or to the Premises, Tenant shall, at its expense and upon demand by Landlord,
immediately eliminate such abnormal wear and tear or abuse or waste and pay for the restoration of the
affected area(s) to a commercially reasonable equivalent condition to the Premises’ condition at the
commencement of the Lease.

18. Easements

Subject to Section 2, Landiord covenants and agrees that Tenant shall have access to the Premises for
parking vehicles, pedestrian traffic, and ingress and egress to the Premises for all uses authorized or
required by this Lease, including, but not limited to, Tenant's right to place underground conduits or aerial
feeds as needed for power and telephone or other purposes, from the Premises to all utility easements
and rights of way which are owned by Landlord, without any further compensation due to Landlord
therefore.
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Landlord reserves the right to grant to third parties or reserve to itself easements or right-of-way through,
on, or above the Premises. No easement or right of way may unreasonably interfere with Tenant's use of
the Premises.

19. Non-Interference with Communications Use

Landlord agrees to not build or allow to be built, any structures on the Premises, or on any property
surrounding the Premises owned or controlied by Landlord, within the area emanating outward from
Tenant's equipment without the prior written consent of an authorized representative of Tenant. Said
consent shall not be unreasonably withheld. The intent of this clause is to prevent development that
would adversely impact Tenant's ability to “see” the satellite arc required in order to provide service to the

community.

20. Laws and Permits

Each party shall conduct all activities authorized by this Lease in compliance with all applicable federal,
state, and local laws, including but not limited to matters of health, safety, sanitation and pollution. Tenant
must obtain all necessary licenses and permits and authorizations to construct and operate a
communications premises from the Premises.

21. Taxes. Tenant shall pay all property taxes levied on its property located on the Premises and its
leasehold interest in the Premises.

22. Disputes
In any disputes between the parties, the laws of the State of Alaska will govern. Any lawsuit must be

brought in the courts of the State of Alaska. Either party may request a mediation of any unresolved
dispute.

Tenant agrees to notify Landlord of any claim, demand, or lawsuit arising out of Tenant's occupation or
use of the Premises. Upon Landlord’s request, Tenant will reasonably cooperate and assist in the
investigation and litigation of any claim, demand, or lawsuit affecting the Premises.

23. No Other Warranties/ “As-Is”

Other than the express warranties in Section 10 above, Landlord makes no express or implied warranties
concerning the title or condition of the Premises, including survey, access, or suitability for any use,
including those uses authorized by this Lease. Tenant takes the Premises as-is, subject to all other
provisions to this Lease.

24. Liens

Tenant shall keep the Premises free of all liens; pay all costs for labor and materials arising out of any
construction or improvements by Tenant on the Premises, and hold Landlord harmless from liability for
any liens arising from Tenant's activities, including costs and reasonable attorney fees. By this provision,
Landlord does not recognize that it is in any way liable for any liens on the Premises.

25. No Waiver

The failure of a party to insist upon the strict performance of any provision in this Lease may not be
considered as a waiver or relinquishment of that provision for the future. The waiver by a party of any
provision or covenant in this Lease cannot be enforced or relied upon unless the waiver is in writing.

26. Validity of Parts
If any provision of this Lease is declared to be invalid by a court of competent jurisdiction, the remaining

covenants and provisions will continue in full force.

27. Natural Disasters

If any cause which occurs without the fault or negligence of either party renders the Premises unusable
for more than 30 days, this Lease may be terminated by either party upon thirty (30) days’ written notice
to the other, in accordance with Section 28 below. Causes include but are not restricted to acts of God or
the public enemy, acts of the United States, fires, floods, epidemics, quarantine restrictions, or strikes. No
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party shall be liable for any delay or failure in performance due to such events outside of the defaulting
party’s reasonable control. The obligations and rights of the excused party shall be extended on a day-to-
day basis for the time period equal to the period of the excusable delay.

28. Notices

Any notice required by this Lease must be hand delivered or sent by registered or certified mail to the
appropriate party at the address set forth on page one of this Lease or to any other address which the
parties subsequently designate in writing. A copy of any legal notices to Tenant here under shall also be

sent to:

City of Kodiak:

Attn.; City Manager

710 Mill Bay Road #220
Kodiak, Alaska 99615
Telephone: (907) 486-8640

With a Copy to:

Kodiak City Clerk

710 Mill Bay Road #216
Kodiak, Alaska 99615

GCl:

GCIl Communication Corp.
Attn.: Corporate Counsel
2550 Denali St., Suite 1000
Anchorage, AK 99503

With a Copy to:

GCI Contact:

Attn.: Rachelle A. Alger, Contract Administrator
Telephone: 907.868.5771

Cell: 907.306.1601
Email: raalger@gci.com

Telephone: (907) 486-8633
Fax: (907) 486-8633
Email: clerk@city.kodiak.ak.us

With a Copy to:

GCI Contact:

Attn.: Wayne Haerer, Jr.
3127 Commercial Drive
Anchorage, AK 99501
Telephone: (907) 350-9797
Email: whaerer@gci.com

29. Inspection
Landlord reserves the right to enter any part of the Premises, including buildings, for the purpose of

inspection at any reasonable time. Except in the case of an emergency, all inspections will be coordinated
with Tenant in advance, in order to minimize interference with Tenant's activities.

30. Quiet Enjoyment
So long as Tenant is not in breach of this Lease, it shall have the right of quiet enjoyment of the Premises

for the Term and all Extensions thereof. This Lease shall be binding on each party’s successors and
assigns.

31. Binding Agreement
This Lease shall be binding upon each party’s heirs, representatives, executors, successors and assigns.

So long as Tenant is not in default hereunder, Tenant shall have the right of quiet enjoyment of the
Premises, during the initial term and all renewal terms, regardless of any sale, transfer, assignment or
foreclosure of the Premises. This Lease may only be amended in writing, and such amendment shall be
signed by authorized representatives of both parties.

Dated the 4 Y day of Decewdoar 2009,

Tenant:
GCI Communication Corp.
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Its: Viée esident} Network Services & Chief Engineer

Dated theé ~__dayof 421 DIREFL. 2000,
Landlord:
City of Kodiak

its: Cify Manager

Attest:

Wlon. WL

City Clerk

GCI Communication Corp., Pillar Mt. Site 3
City Contract No. 157303
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EXHIBIT A

Legal Description of Property:

A portion of Pillar Mountain Antenna Site Lease 3, U.S. survey No. 3945
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EXHIBIT B -1

Survey/Site Plan
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EXHIBIT B - 2

Survey/Site Plan
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Attachment C

CITY OF KODIAK
ORDINANCE NUMBER 1265

AN ORDINANCE OF THE COUNCIL OF THE CITY OF KODIAK AUTHORIZ-
ING A LEASE BETWEEN THE CITY OF KODIAK AND GCI COMMUNICATION
CORPORATION <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>